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Providing maximum governance 
with minimum government may 
sound too good to be true

Y et as the recent Indian election has shown, a bold 
vision combined with the right amount of determina-
tion and drive can produce spectacular results. The 

new government brings with it much needed vision and 
energy, and there are signs that it will achieve maximum gov-
ernance with less government than India and Indians have 
experienced in the past few years. Whether this will require 
more than the 45 ministers who were sworn in with Prime 
Minister Narendra Modi is to be seen.

Either way, for India Inc, every step 
taken by the new government to dis-
mantle bureaucratic and regulatory road-
blocks may appear too good to be true. 
Expectations have been raised and it is 
only right that investors and the country at 
large look forward to better days.

Post-election reactions from leading 
corporate lawyers in India, both in private 
practice and in-house, indicate there is 
little doubt that the Modi government will 
deliver (Modi’s landslide, page 13). “We 
are on the cusp of a golden era,” says 
Berjis Desai, the senior partner at J Sagar 
Associates, who believes Modi could 
make India a superpower. “I believe Modi 
will bring about a paradigm shift in the way 
things are conceptualized and executed,” 
says Mysore Prasanna, a former group 
general counsel at Aditya Birla Group.

Clearly the government will need to 
manage expectations for, as Rajiv Luthra, 
the managing partner of Luthra & Luthra, says: “many peo-
ple expect a miracle to happen overnight but fail to see that 
deep structural changes are required in the economy and 
polity to make lasting change a reality”. Reflecting the sense 
of urgency in the country while also stating that she is not 
expecting “a magic wand”, Zia Mody, the managing partner 
of AZB & Partners, says the new government has to “take 
many quick steps, even if they are not giant leaps”.

Emblematic of the structural problems that will need 
to be tackled is a cocktail of conditions that has allowed 
companies to take on more debt than they can manage. 
Mohit Saraf, a senior partner at Luthra & Luthra, believes 
this is a case of “indiscriminate lending by banks and indis-
criminate borrowing by corporates”, and that it reflects “a 
complete lack of discipline”. Be that as it may, as we detail 
in Desperate measures (page 21), companies have been 
divesting assets, and doing so in troubled times comes with 
particular challenges.

In An uphill struggle? (page 25) we shine the spotlight on 
the sale of National Bulk Handling Corporation, which took 
place even as its parent company, Financial Technologies 
(India), and the founder of the parent, Jignesh Shah, faced 

investigation for alleged fraud. The sale was concluded just 
days before Shah was arrested, making it “anything but the 
standard M&A”, according to William Vivian John, a partner 
at Luthra & Luthra, who advised the acquirer.

Writing in this month’s Vantage point (page 28) Kapil 
Chaudhary, counsel for IBM’s Services Integration Hub 
(East), poses several questions to help in-house counsel 
evaluate whether they are fulfilling their role as business 
leaders. He asks, for instance, if they are ready to face the 
era of big data. With big data and analytics becoming the 
“new normal”, Chaudhary says a key differentiator of an in-
house team’s performance will be the extent to which it can 
help clients organize and analyse such data.

This month’s Intelligence report (page 29) presents India 
Business Law Journal’s eighth annual survey of the top inter-

national law firms for India-related work. 
Our coverage reveals the top 10 foreign 
firms for India work, as well as 10 key 
players and 18 significant players. We also 
highlight 16 regional and specialist law 
firms, and 46 “firms to watch”, ones that 
we believe in-house counsel should keep 
well within their sights.

This issue of India Business Law Journal 
marks the start of our eighth year of pub-
lication. Our first issue was published 
in June 2007, a time when there was a 
heightened buzz about India and much 
optimism that the economy was poised 
for a dramatic take-off. Speaking on NDTV 
while on a visit to India at the time, Jeff 
Immelt, the CEO of General Electric, even 
predicted that “the power of the markets 
is what will finally bust through bureauc-
racy to take India [forward]”. 

2007 was also a time when foreign 
law firms were gearing up in anticipation 

of being granted entry to the Indian market. Many were 
establishing India practice groups overseas, ready to be 
parachuted into the country the moment regulations permit-
ted such a move. “If India opened and allowed foreign firms 
to freely open offices, we would feel pressure to do so,” 
Anthony Root, then head of the Asia practice at Milbank, 
told India Business Law Journal at the time. 

“We would certainly give serious consideration to having 
our own presence in India,” added Stephen Finch, who was 
then the chairman of Salans. The firm has since morphed 
into Dentons.

Seven years on from those heady pre-financial crisis days, 
and foreign law firms appear no closer to opening their doors 
in India. In the interim period, India Business Law Journal has 
documented and analysed the development of the country’s 
laws, regulations and legal market, while striving to bring 
clarity to the many areas of confusion and ambiguity. 

As we mark our latest anniversary, we would like to thank 
our readers, our contributors, our advertisers, our corre-
spondent law firms and our editorial board members. We 
look forward to continuing to serve you in what look set to 
be interesting years ahead. g
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Intellectual property

The art of networking

Dear Editor,

The  I n te r na t i ona l  Trademark 
Association (INTA) meeting was held 
in Asia for the first time last month. A 
total of 8,500 delegates descended on 

Hong Kong and the meeting started 
in full flow from 10 May. I was encour-
aged to attend the first time attendee 
orientation and it was useful to say the 
least. Those new to INTA may feel a bit 
out of place in the sea of experienced 
attorneys and going to this orienta-
tion makes you feel better when you 
realize that there are numerous young 
attendees making their mark for the 
first time at the conference. In addition, 

the speakers share their experiences 
and offer words of advice, which puts 
new attendees at ease. Of course, 
INTA is a great networking opportunity 
where one can meet and make new 
friends. Remember that INTA is not 
only about work but about making and 
maintaining old friendships and creat-
ing new ones.

INTA holds numerous educational 
sessions on various topics every day 
for the duration of the conference and 
it is good to include some of these in 
your schedule. Nights at INTA are usu-
ally associated with dinner meetings or 
INTA receptions. The receptions are a 
fun way to network and to spend time 
with old friends from other countries.

INTA is the one conference where 
one gets to learn a lot which is never 
taught in a classroom. For a first-time 
attendee the hustle and bustle and 
the sheer number of IP attorneys and 
in-house counsel all converged in and 
around the convention centre and a 
few hotels can be quite overwhelming. 
Create your own style of interacting 
and dealing with clients and peers. 
It is pointless trying to copy some-
one else’s. Be yourself, observe and 
learn as attorneys all around you are 
engaged in animated conversation. Be 
pleasant and greet and talk to anyone 
who approaches you. The gift of the 
gab is a useful one to have.

INTA is both a social and a profes-
sional meet. The rules of both apply in 
equal measure depending on the circum-
stance. It is a platform for the exchange 
of ideas, self-education and above all 
development of professional relation-
ships and renewal of personal ones.

VC Mathews
Senior Associate

IP Gurus
Noida

Opinions? Observations? 
Feedback?

We want to hear from you
India Business Law Journal welcomes your letters. Please write to the editor at editorial@indilaw.com.

Letters may be edited for style, readability and length, but not for substance.  

Due to the quantity of letters we receive, it is not always possible to publish all of them.

A management tool for sustainable business

Dear Editor,
 
Thank you for sharing the article Giving back, on corporate social respon-

sibility (CSR). It is a very factual article, fitting to the style of your magazine. 
What I would have said in addition to the facts you laid out is that we need to 
work on certain guidelines for how spending on CSR can happen and how 
it is reported. I am sure you know that the European parliament on 15 April 
passed legislation that makes it mandatory for all European companies with 
more than 500 employees to provide a report on their non-financial perform-
ance in addition to their financial performance. This will, of course, have 
an impact on Indian companies which are in the supply chain of European 
companies, as they will have to deliver figures that the European company 
can report accordingly. 

Secondly the EU legislation suggests that companies use the ISO 26000 
tool for this reporting (and implementation), the international standard on 
CSR, which I had the honour of chairing globally in its making. This paves 
the way for Indian companies to fulfil the new CSR provisions introduced by 
India’s Companies Act by implementing CSR properly through an assess-
ment of material issues and impact rather than simply donating money to 
some good cause as it is currently stipulated. CSR in India needs to be 
understood not as a charity tool, but as a management tool that will help run 
businesses in a more sustainable manner.

 
Martin Neureiter

President
The CSR Company

Vienna

cSr
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H itesh Barot, a senior IP counsel 
and former vice president of 
technology policy at General 

Electric, died in a tragic accident on 21 
May. Barot was pulled into the Narmada 
river by a crocodile near Bhalod, his 
native village in Gujarat. He was 48.

“He was one of the most dynamic 
in-house IP counsels,” said Shamnad 
Basheer, the founder of intellectual 
property blog SpicyIP. “Always full of 
wit and warmth, Hitesh livened up any 
room he entered or any discussion that 
he partook in. Just an absolutely won-
derful guy. It is a tragic loss for the IP 
community.”

Barot began his career at McCutchen 
Doyle Brown & Enersen in California and 
worked there for roughly seven years, 
during which the firm was acquired by 
Bingham Dana and became known as 
Bingham McCutchen. He then worked 
at Intel as its director of global pub-
lic policy in India and Santa Clara, 
California, before moving to GE in 
2011.

Federal magistrate judge Paul Grewal 
for the Northern District of California 
met Barot when he was a young law-
yer. “He was a natural advocate and a 
tremendous rainmaker,” said Grewal. 
“But he always yearned to make a dif-
ference. And so when he gave up a 
lucrative future in his practice in the US 
to go to India with Intel and later GE, I 
was not surprised. Nor was I surprised 
when he gave that up to help get Indian 
voters registered and engaged in their 
democracy’s future. He died too young. 
He died too soon. He was an example 
to lawyers everywhere.”

Barot left GE to work at the Centre 
for Ethical Life & Leadership to simplify 
voter registration through advocat-
ing change in the online registration 
system. During his eight months in 
this role, Barot persuaded the Election 
Commission of India to partner with 
the Federation of Indian Chambers of 
Commerce, the National Association 
of Software and Service Companies, 
the Confederation of Indian Industry 
and the Associated Chambers of 
Commerce and Industry of India in a 
campaign to help corporate employees 
and others obtain a voter card where 
they currently live.

Susan Karamanian, the associate 
dean for international and comparative 
legal studies at the George Washington 
University, interacted with Barot on the 

university’s India project and noted his 
reputation as “one of the most knowl-
edgeable US-trained lawyers in the 
Indian legal system”. Barot received an 
engineering degree and a law degree 
from the University of California, 
Berkeley, before moving on to pursue 
an Indian law degree.

“I recall his excitement when he told 
me he was pursuing legal studies in 
India to become an Indian lawyer,” 
said Karamanian. “Although Hitesh had 
spent considerable time in the United 
States, his love for India, particularly 
the people of India, guided him. His 
deep understanding of India and its 
legal and political systems reflected 
his engagement with a wide range of 
Indian institutions and the people oper-
ating within them.”

Karamanian added that Barot under-
stood the US legal system equally 
well. She remembers the way he lis-
tened and observed and “the care and 
respect he gave to each person whom 
he met” and how he put “his enormous 
energy to use in paving a way to bring 
people together”.

Raj Dave, a partner at Pillsbury 
Winthrop Shaw Pittman, was a close 
friend of Barot’s for a decade. “Hitesh 
was an extraordinary person who could 
think outside-the-box … a natural 
leader,” said Dave. “Even though he 
was brought up in the US, his love 

for India was immense and genuine. 
He wanted to make a change in India 
[and] wanted to expose his three boys 
– Rohan, Jaimal and Tanish – to the 
Indian culture and languages and he 
accomplished this mission with a pas-
sion. Hitesh will be missed forever by 
me and my family.”

The news came as a shock to many in 
the Indian and international IP commu-
nity, who described Barot as vivacious, 
passionate, intelligent and friendly.

“He was extremely vibrant and had 
great ideas,” said senior advocate 
Prathiba Singh. “He wanted to contrib-
ute a lot to the IP landscape in India.”

“His zeal to serve the legal commu-
nity and India in general inspired the 
other members of the Indian National 
Bar Association,” said Kaviraj Singh, 
the association’s secretary general. 

Vishnumohan Rethinam, a partner 
at Remfry & Sagar, remembers Barot’s 
“vibrant, wholesome and engaging 
persona”, while Gunjan Paharia, the 
managing partner at ZeusIP, called him 
“a brilliant IP counsel and self-made 
man”.

Anil Advani, the managing partner 
of Inventus Law in California, spoke 
of Barot as an “intelligent, fun and 
passionate lawyer who was always 
liked wherever he went and whatever 
he did”. 

Amitabh Lal Das, the general counsel 

Tributes pour in for Hitesh Barot
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of Yahoo!, knew Barot well and talked 
of how they formed deep bonds after 
seeing one another regularly at trade 
association meetings. “Nothing anyone 
will say now will add up to how fantastic 
a guy he was,” said Das. “I will always 
remember him for his verve, optimism, 
outgoing, affable and helping nature and 
for his amazing sense of humour.” 

Das said they would discuss career 
plans, aspirations, his Indian law degree 
and his desire to have an impact on the 
electoral process, among other things. 
“He had shared detailed plans of 
increasing voter registrations amongst 
the citizens in corporate jobs and had 
checked if Yahoo! could play a role,” 

said Das. “As recently as 14 May, I 
texted him to ask for his plans in the 
wake of the exit polls that I imagined 
he would have been really excited 
about, but I did not get a response. 
And, now he is gone, so suddenly and 
so untimely, leaving his friends stunned 
and shocked.” 

Manoj Pillai, a partner at LexOrbis and 
another good friend of Barot’s, said he 
was always “full of life” and “never cared 
about hierarchies”. Pillai recalls intro-
ducing Barot to a group of senior judges 
in Delhi who were taken aback when 
Barot reached out for a handshake 
and said “nice to meet you, address-
ing them by first name in his character-
istic élan”. According to Pillai, Barot and 
the judges “got along so fabulously well 
that evening”, demonstrating a friendli-
ness and informal air that only Barot 
could pull off. “We will miss him badly,” 
said Pillai.

Hemant Singh, the managing partner 
at Inttl Advocare, who knew Barot both 
professionally and personally, said the 
news was “traumatic and shattering”. 
Singh described Barot as “an excep-
tional human being” in addition to one 
of the most knowledgeable IP experts. 
“He has truly left a vacuum which will 
be hard to fill,” said Singh. “I have lost 
a friend and the IP fraternity has lost a 
brilliant IP visionary and expert.”

Chander Lall, a partner at Lall & Sethi, 

recalls speaking to Barot about his 
desire to return to India. “Our last few 
conversations were about his moving 
back to Gujarat, his having horses in his 
village,” Lall said. “I remember him say-
ing he had located some very old and 
beautiful saddles in his ancestral home.” 
Although Barot held senior positions in 
the intellectual property world, Lall says 
his heart and soul always belonged 
to India. “A man who left the lucrative 
corporate world to make a difference to 
the people of the country of his birth,” 
added Lall. “India has lost a great cham-
pion of its cause. May his soul rest in 
peace and give his family the strength to 
bear this loss.”

MergerS & acquISItIonS

Cognizant  
snaps up itaas

Cognizant, a provider of informa-
tion technology, consulting, and busi-
ness process outsourcing services, has 
acquired itaas, a digital video solutions 
company with headquarters in Atlanta, 
Georgia, and R&D facilities in India and 
Canada. 

Founded in 1999, itaas helps leading 
cable, telecommunications, and technol-
ogy companies to deliver a broad range 
of digital video services across traditional 
cable, broadcast and telecommunica-
tions network environments and on con-
sumer devices such as set-tops, tablets 
and smartphones. 

The acquisition increases Cognizant’s 
competitiveness in the multi-screen 
and video market as more viewers seek 
direct access to internet video content 
via television, communications players 

head towards open platforms, and dig-
ital device companies focus on bun-
dling content with connected devices. 
Acquiring itaas’ existing technology will 
also give Cognizant the capabilities to 
support industries such as banking, retail 
and healthcare, which are rolling out 

advanced customer and business plat-
forms based on video.

Nishith Desai Associates advised 
Cognizant on Indian law and tax matters. 
Venable provided US law advice.

P&A Law Offices advised itaas together 
with US firm Morris Manning & Martin.
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Three get a taste 
of equity at Dua

Vikram Dhokalia, Dinesh Mathur and 
BR Srinivas have become equity part-
ners at Dua Associates.

Dhokalia specializes in civil and 
commercial litigation and arbitration, 
appearing before the Supreme Court 
and Delhi High Court. He is based in 
Delhi along with Mathur, who handles 
corporate, commercial and constitu-
tional issues in addition to advising on 
dispute resolution strategy, mediation 
and arbitration. 

Banglore-based Srinivas advises 
clients on M&A, infrastructure, food law 
and real estate.

The firm has also promoted Jay 
Wardhan Badola as a salaried partner. 
Badola’s areas of focus include corpo-
rate and commercial law and legal and 
regulatory compliance.

Promod Nair 
propels Arista

Promod Nair, a former partner at J 
Sagar Associates (JSA), has established 
a boutique dispute resolution firm, Arista 
Chambers.

Arista Chambers began operations 
last month with a closely knit team of five 
lawyers, with additional members due 
to join over the next few months. The 
firm focuses on arbitration, mediation, 
commercial and public law litigation and 
public international law and is structured 
along the lines of a barristers’ chambers 
with specialists working solo or in small 
teams on matters, according to Nair. 

The firm does not intend to become 
full service, but sees opportunities to 
add value in working with other firms on 
resolving disputes. “Indian Bar regula-
tions permit us to accept instructions 
directly from clients, but we also see 
a role for ourselves working as part of 
teams along with other law firms pro-
viding strategic inputs and front-ending 
advocacy before Indian courts and tri-
bunals,” Nair told India Business Law 
Journal.

“We plan to have a team of around 
15 lawyers by the end of the year, and 
offices in Mumbai and New Delhi in 
due course,” said Nair. “We also plan 
to operate a pupillage scheme as part 

of which talented young graduates will 
train at [Arista] Chambers for two years 
and gradually develop into full-fledged 
members of [the firm].”

Nair began his career at Dua Associates 
and then worked at Herbert Smith in 
London for over four years as a solicitor-
advocate before joining JSA.

Nair spoke fondly of JSA as an “excel-
lent firm” and said he enjoyed his time 
there, but was drawn to the idea of creat-
ing his own firm because it would offer 
him the freedom to develop a disputes 

practice from the ground up, allow him 
to work with a wider range of instruct-
ing firms, and concentrate on advocacy 
in arbitration, commercial litigation and 
public law matters.

“We would like to be the go-to Indian 
set for commercial litigation and arbitra-
tion work.”

Nair said he hoped Arista (which signi-
fies the pursuit of excellence in Greek 
and safety and security in Sanskrit) 
would attract work on the basis of good 
quality, user-friendliness for clients, and 

governMent

Modi chooses condensed cabinet
Sticking to his pledge for “minimum government, maximum governance”, 

Indian prime minister Narendra Modi has constituted a 46-member cabinet, 
down from 71 members during the Congress government’s tenure. 

Modi has reduced numbers by combining ministries to curb inefficien-
cies and move towards an effective delivery of governance. He has asked 
his ministers to work on their agendas for the first 100 days and help build 
confidence in the bureaucracy, increase transparency and boost education, 
infrastructure and health projects.

Ravi Shankar Prasad was appointed as the minister of law and justice, 
and also communications and information technology. Prasad is a senior 
advocate of the Supreme Court of India and prior to that practised at Patna 
High Court. From 2001 to 2004, under prime minister Atal Bihari Vajpayee, 
Prasad was minister of state for law and justice, coal and mines, and infor-
mation and broadcasting.

Arun Jaitley took on the role of minister of finance, corporate affairs, and 
defence. An experienced lawyer and former additional solicitor general who 
has appeared before India’s Supreme Court and various high courts, Jaitley 
has also led the Ministry of Law and Justice in the past.

India’s new home affairs minister is Raj Nath Singh, with Sushma Swaraj 
handling the portfolio of external affairs, and overseas Indian affairs.

Nitin Jairam Gadkari assumed the role of minister of road transport and 
highways, as well as minister of shipping. Other ministers include: Venkaiah 
Naidu (parliamentary affairs); Kalraj Mishra (micro, small and medium enter-
prises); Ashok Gajapathi Raju Pusapati (civil aviation); and Narendra Singh 
Tomar (mines, steel, and labour and employment). Gopinathrao Munde was 
sworn in as minister for rural development, panchayati raj and drinking water 
and sanitation, but died just days afterwards in a car accident in New Delhi.

For more on the Narendra Modi government, see Cover story (page 13).
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India Law Offices 
joins legal network

New Delhi-based India Law Offices 
has become the first non-European 
law firm to join Warwick Legal Network 
(WLN). Established in 2001, WLN com-
prises more than 50 member firms, now 
spread across 29 countries, with India 
Law Offices on board.

Gautam Khurana, the firm’s managing 
partner, said that he had not consid-
ered joining another network and was 
lucky to be introduced to WLN through 
a friend who was a member and well-
acquainted with the Indian firm.

“A detailed questionnaire and inter-
view was carried out for a compatibility 
check,” Khurana told India Business Law 
Journal. “WLN is a business and com-
mercial law firms’ network and India 
Law Offices easily qualified being a firm 
very strong in this segment.” 

WLN was initially hesitant to expand 
beyond Europe and basic branding was 
a concern, but after much debate, its 
members agreed that an international 

footprint would be the way forward. 
The addition of an Indian member was 
“a key strategic moment” for WLN, 
according to its chairman, Stuart Miller.

“In recent years [India] has demon-
strated its massive potential for growth 
economically in sectors such as tech-
nology, leisure and finance,” said Miller. 
“WLN sees a huge future for our clients 
to invest in India. The growing demand 
for Indian commercial legal services 
resulted in us looking for a reliable local 
business partner. Over the last couple 
of years we have informally found an 
excellent partner in India Law Offices 
[and] … its membership of WLN sets the 
seal on that burgeoning relationship.”

assistance on disputes ranging from 
early, strategic advice on potentially con-
tentious matters to advocacy before 
Indian courts and arbitral tribunals. 
“Members of [Arista] Chambers will also 
accept appointments as arbitrators. We 
see this as an important service and one 
which will provide an alternative to the 
near-universal practice of retired judges 
being appointed to arbitral tribunals in 
India,” Nair added.

Promod Nair

Gautam Khurana

capItal MarketS

Bharti bulldozes with bond issue
Bharti Airtel International (Netherlands) has issued its first dual currency 

international bond issue under Rule 144A/Regulation S, raising approximately 
US$2 billion. The issue involved simultaneous notes offerings of US$1 billion 
and €750 million. 

The proceeds will be used by Bharti Airtel International to repay and refinance 
existing foreign currency debt.

Allen & Overy, led by partner Amit Singh with support from associates Garrick 
Merlo, Vivian Chow and Julie Song, advised Bharti Airtel International as the 
issuer and Bharti Airtel as the guarantor for the offering. The firm previously 
advised Bharti Airtel on a Rule 144A/Regulation S US$1 billion notes offering 
followed by a US$500 million tap offering in 2013, and a Regulation S €750 
million notes offering in 2013 followed by a €250 million tap offering earlier this 
year.

The firm has also recently worked on bond issuances for State Bank of India, 
IDBI Bank, Indian Railway Finance Corporation and Bank of Baroda. 

“The markets have responded very positively to the recent elections in India 
and we expect to see greater activity for the rest of the year,” Singh told India 
Business Law Journal. “Hopefully, we will see many more issuers tapping the 
equity markets, which have been rather sluggish over the past few years even 
though there have been some notable issues.”

Axon Partners was Indian counsel for the joint bookrunners and lead manag-
ers Barclays Bank, BNP Paribas, HSBC, Standard Chartered Bank, JP Morgan 
Securities and Bank of America Merrill Lynch.

Milbank Tweed Hadley & McCloy was US counsel to the joint bookrunners 
and lead managers.

Fox forages in 
White Forest

Fox Mandal has boosted its pres-
ence in Bangalore through acquir-
ing White Forest Law Offices. Rajesh 
Vellakkat, the managing partner at 
White Forest, joined the firm with his 
three colleagues.

The acquisi t ion increases Fox 
Mandal’s numbers to approximately 30 
partners and 220 professionals around 
India.

Shuva Mandal, the managing partner 
of Fox Mandal in Bangalore, said that 
White Forest would enhance the firm’s 
capabilities in the areas of technology, 
data privacy and protection, IP, IT out-
sourcing and e-commerce. 

Vellakkat, who is now a partner 
at Fox Mandal, praised the firm for 
its “great work culture” and said he 
looked forward to building its technol-
ogy practice.

Fox Mandal has 10 offices across 
India, in Ahmedabad, Bangalore, 
Bhubaneshwar, Chandigarh Chennai, 
Hyderabad, Kolkata, Mumbai, New 
Delhi and Pune.
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legal proceSS outSourcIng

Evalueserve targets 
Japanese clients

Research and analytics company 
Evalueserve has set up a joint venture 
company with Sony and Tokyo-based 
IP law firm Hazuki International to help 
Japanese companies file and pros-
ecute patents in the US.

Toshimoto Mitomo, the head of glo-
bal IP at Sony, said partnering with 
Evalueserve to create IPValueserve 
made sense given the company’s abil-
ity to “reduce the cost of US patent 
applications by 30-50% without com-
promising quality”. The venture “will 
be beneficial to many Japanese com-
panies”, said Mitomo.

Yoshiaki Kameya, Hazuki’s founder, 
added that, “since Japanese compa-
nies are among the heaviest patent fil-
ers in the US, we expect a substantial 
demand for IPValueserve’s services”. 
Hazuki translates and performs legal 
reviews and filings at the US Patent 
and Trademark Office through US 
lawyers.

Urs Dommann, the head of intellec-
tual property and research and devel-
opment solutions at Evalueserve, said 
the venture would “help in growing our 
prosecution support business and will 
also be a valuable addition to our core 
services”. Evalueserve will draft office 
action responses in English and check 
the quality of English translations.

Evalueserve’s in-house legal team 
advised the company on the joint 
venture. The team comprised general 
counsel Iqbal Tahir, senior corporate 
counsel Kartikay Sharma and deputy 
corporate counsel Rohan Jain. 

Tokyo-based In Contro l  Legal 
Support Services provided Japanese 
law advice.

Intellectual property

INTA annual event 
held in Hong Kong

Over 8,600 lawyers attended the 
International Trademark Association 
(INTA) annual conference held in Hong 

Kong last month. This was the first time 
INTA hosted its annual event in Asia.

Lawyers from across the globe 
attended the event. Although there was 
a slight drop in the overall number of 
attendees from the previous year, the 
conference was the organization’s larg-
est outside North America and the fourth 
largest in INTA’s history. More than 2,400 
attendees came from East Asia and the 

Pacific – almost doubling the number 
last year – while 312 attendees joined 
from South Asia, of whom 87% were 
from India.

Corporate attendees from India 
included the All Gujarat Innovation 
Society, Asian Paints, Castrol India, 
Cipla and Godrej Consumer Products, 
among others. 

INTA president Mei-lan Stark high-
lighted 3D printing, plain packaging, 
generic top-level domains, branding and 
innovation, and combating anti-IP senti-
ment as some of the issues the organiza-
tion was keen to tackle this year.

The conference offered an oppor-
tunity for intense networking, as well 
as courses, workshops and table and 
panel discussions, on topics such 
as trademarks and new generic top-
level domains; working with customs 
in Europe; social media in China and 
associated legal pitfalls; and how local 
cultures and habits drive trademark 
decisions.

INTA is known for its parties and there 
was no shortage this year with law firms 
entertaining existing and potential cli-
ents until the early hours of the morning. 
The conference concluded with a grand 
finale at Hong Kong Disneyland.
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regulatory developMentS

Borrowing from  
foreign holders of  
equity simplified

On 16 May, the Reserve Bank of 
India (RBI) issued a circular simplify-
ing the procedure for external com-
mercial borrowings (ECBs) from for-
eign equity holders. Under the extant 
procedure, ECBs from indirect equity 
holders and group companies and 
ECBs from direct foreign equity hold-
ers for general corporate purposes 
require prior RBI approval. Even a 
request to change the ECB lender 
requires RBI approval.

In a step towards simplifying the 
above procedure, the RBI has dele-
gated the powers to authorized dealer 
banks to approve under the automatic 
route in the following cases:

Proposals for raising ECBs by 1. 
companies in the manufacturing, 
infrastructure, hotel, hospital and 
software sectors from indirect equity 
holders and group companies (but 
note that proposals for raising ECBs 
by such companies for general 
corporate purposes, including 
corporate financing, are permitted 
only from direct equity holders);
Proposals for raising ECBs by 2. 

companies providing miscellaneous 
services – such as training activities 
(but not educational institutes), 
research and development activities 
and act iv i t ies support ing the 
infrastructure sector – from direct/
indirect equity holders and group 
companies (but note that companies 
in the trading business, or those 

providing logistics services, financial 
services and consultancy services, 
are not covered under the facility);
Proposals involving change of 3. 
lender when the ECB is from direct/
indirect equity holders and group 
companies.
The changes came into effect on 16 

May.

SEBI releases new 
risk management 
and margin rules

On 15 May, the Securities and 
Exchange Board of India (SEBI) released 
a circular on the risk management 
framework for foreign portfolio investors 
(FPIs) under the SEBI (Foreign Portfolio 
Investors) Regulations, 2014.

As per this circular, while the trades of 
FPIs in categories I, II and III are to be 
margined on a “T+1” basis, the trades of 
non-institutional FPIs such as corporate 
bodies, individuals or family offices are 
to be margined on an upfront basis.

With regard to equity derivatives 
and interest rate futures, the circular 
states that the position limits for cat-
egory I and II FPIs will be the same 
as those applicable to the present 
foreign institutional investors, for 
instance, the position limit for index 
futures and options will be `5 billion 
(US$85 million) or 15% of the total 
open interest. 

The position limits for category III 
FPIs will be the same as those appli-
cable for their clients.

The circular also emphasized the 
requirement of disclosure – entities 
that trade on behalf of FPIs must 
inform the stockbrokers of the details 
of FPIs on whose behalf the trades will 
be undertaken. The stockbroker, in 

turn, is required to inform the bourses 
of the details of such related FPIs.

Stock exchanges are now required 
to put in place suitable mechanisms 
to ensure that allocation of trade by 
a FPI is permitted only within such 
related FPIs.

The FPI regime came into effect on 
1 June.

Business law digest

The business law digest is compiled by Nishith 
Desai Associates (NDA). NDA is a research-
based international law firm with offices in  
Mumbai, New De lh i,  Banga lore, S inga-
pore, Silicon Valley and Munich. It special-
izes in strategic legal, regulatory and tax 
advice coupled with industry expertise in an  
integrated manner.
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coMpany law 

Shareholders must 
meet to approve 
amalgamation

Does the Companies Act, 2013, read 
with clarifications in a 21 May 2013 
circular issued by the Securities and 
Exchange Board of India (SEBI) on 
schemes of arrangement undertaken by 
listed companies under the Companies 
Act, 1956, have the effect of eliminating 
the need for convening a meeting to 
pass a resolution to approve a scheme 
of amalgamation? And can a scheme of 

amalgamation be passed by a majority 
of shareholders of a company who cast 
their votes by postal ballot?

Ruling in Re: Scheme of amalgama-
tion of Wadala Commodities Limited 
with Godrej Industries Limited, a single 
judge of Bombay High Court recently 
held that a “postal ballot and elec-
tronic voting may be permitted or may 
even be required in addition to but not 
in replacement of an actual general 
meeting”.

Holding that “nothing could be more 
detrimental to shareholders’ rights than 
stripping them of the right to ques-
tion, the right to debate, the right 
to seek clarification; and, above all, 
the right to choose, and to choose 
wisely”, the court ruled that “any SEBI 

circulars or guidelines or notifications 
that make electronic voting or postal 
ballot the exclusive method of voting 
on such schemes are clearly unlawful” 
and contrary to the intent of both the 
Companies Act, 2013, and Companies 
Act, 1956.

The court further held that while the 
website of the Ministry of Corporate 
Affairs provides a link to a file titled 
“Companies Act, 2013 – Statement 
of Notification of Rules”, which lists 
some 21 rules that are said to be effec-
tive from 1 April 2014, as several of 
the rules had not been gazetted they 
cannot be said to be in force. The 
court held that notification in the official 
gazette is not an idle formality and has 
a well-established legal purpose.

crIMInal procedure

Unsigned order 
dictated in court 
can be recalled

 
Dismissing an appeal in Kushalbhai 
Ratanbhai Rohit & Ors v The State of 
Gujarat, the Supreme Court held that 
in the interest of justice an order can 
be recalled even after it has been 
pronounced in open court as long as 

it has not been signed.
Rohit, who was a police constable, 

had argued that Gujarat High Court 
had erred in recalling an order dictated 
in open court on 11 December 2013. 
The court had recalled its order, which 
had acquitted Rohit after he appealed 
an earlier order, on the ground that it 
wanted to examine the issue further and 
had directed the appeal to be reheard.

Rohit had argued that an order that 
has been dictated in open court can-
not be recalled or reviewed in light 
of section 362 of Criminal Procedure 
Code, 1973.

A three-judge bench of the Supreme 
Court held that there is no provision in 
the law or the corresponding rules 
that restrains a court from changing 
its order if the one dictated in open 
court is subsequently found to be suf-
fering from grave infirmities, either in 
the facts or in law. 

Further, finality of an order or a 
judgment of a court does not depend 
on its delivery in an open court but 
on whether it is signed by the judged 
concerned. 

The court held that until an order is 
signed, it can be treated as a draft.

Dispute digest
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Court upholds 
constitutionality  
of SARFAESI Act

Dismissing a writ petition in Deccan 
Chronicle Holdings Ltd v Union of India 
& Ors and more than 50 similar peti-
tions, Madras High Court recently 
upheld the constitutionality of sec-
tion 2(1)(o) of the Securitisation and 
Reconstruction of Financial Assets 
and Enforcement of Security Interest 
Act, 2002 (SARFAESI Act), and the 
guidelines issued by the Reserve Bank 
of India (RBI) pertaining to the clas-
sification of assets as non-performing 
assets.

Section 2(1)(o) of the SARFAESI Act 
defines a non-performing asset.

Deccan Chronicle Holdings and 
more than 50 other companies and 
individuals with debts to various 
banks had asked the high court to 
declare section 2(1)(o) null and void 
on the grounds that it was arbitrary, 

unconstitutional and opposed to pub-
lic policy. They argued that issuing 
directions or guidelines relating to 
asset classification is essentially a 
legislative function and cannot be 
delegated.

The petitioners also contended that 
the guidelines issued by the RBI cannot 

be used to define a non-performing 
asset under the SARFAESI Act. There 
had to be separate legislation, as pro-
vided under section 38 of the act.

Dismissing all the writ petitions by a 
common order the high court held that 
no delegated legislation was involved 
as the legislature had given the RBI 
the power to classify assets. However, 
even if it was delegated legislation, it 
would not be excessive as sufficient 
guidelines are contained in the earlier 
enactment. 

The court further held that the con-
stitutionality of the provisions being 
challenged had been upheld by the 
Supreme Court in a 2004 decision in 
Mardia Chemicals Limited and others v 
Union of India and others and could not 
be challenged on new grounds.

BankIng law

New guidelines 
for cases of 
cheque bouncing

Ruling on a writ petition in Indian 
Banks’ Association & Ors v Union 
of India & Ors, the Supreme Court 
recently issued guidelines that are to 
be followed by all criminal courts in 
the country dealing with cases falling 
under section 138 of the Negotiable 
Instruments Act, 1881. Section 138 
deals with dishonour of cheques.

In an effort to ensure speedy dis-
posal of such cases, a two-judge 
bench of the court directed that the 
summons to an accused could be 
served by email as well as by post; 
aff idavits of witnesses could be 
accepted instead of examining them 
in court; and examination-in-chief, 
cross-examination and re-examina-
tion of a complainant must be con-
ducted within three months of assign-
ing a case.

The Indian Banks’ Association (IBA) 
had submitted that the banking indus-
try found it difficult to expeditiously 
recover huge amount of funds which 

are blocked in cheque bouncing cases 
pending before the courts. This was 
despite amendments to the Negotiable 
Instruments Act introduced in 1988 to 
enhance the acceptability of cheques 
in settlement of liability by making the 
drawer liable for penalties in cases of 
bouncing of cheques due to insuffi-
ciency of funds. 

The Supreme Court observed that 

as magistrates’ courts across India 
do not follow a uniform practice for 
handling cheque bouncing cases, 
the object and purpose for which the 
amendments were incorporated had 
not been achieved.

The writ petition was filed in 2013 
by the IBA, as the representative 
body for 174 banks and other finan-
cial institutions.

The dispute digest is compiled by Bhasin & 
Co, Advocates, a corporate law firm based in 
New Delhi. The authors can be contacted at  
lbhasin@bhasinco.in or lbhasin@gmail.com. 
Readers should not act on the basis of this infor-
mation without seeking professional legal advice. 
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Modi’s landslide
What now for the laws of business and the business of law?  

Fourteen members of the legal community discuss  
what to expect from India’s new government

N arendra Modi is a “wildcard”, an “unknown quan-
tity” to his counterparts in Washington, Beijing, 
and Islamabad, as Ravi Agrawal, CNN’s New Delhi 

bureau chief, put it. At home, Modi has worked to convey 
an image of political strength: showcasing his ability to 
drive growth through the Gujarat model, making commit-
ments to create jobs and work for the poor, promising 
to tackle corruption, signalling a path for greater foreign 
investment, and more. 

In India and outside, there are great expectations of Modi. 
For now, India’s tech-savvy prime minister has shown he is 

a proactive leader – a visible head of state who tweets his 
thoughts and experiences daily. 

But despite his convincing victory in the elections, there 
are still those who fear for the future of minority groups in 
India; who question the road forward for freedom of speech 
and the press; and who worry about the practice of crony 
capitalism.

Within the corporate law community, it is difficult to find 
anyone who opposes Modi. Our contributors believe he 
stands for stability, strength, prosperity and change. But 
will Modi live up to this image? 
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Business lead-
ers almost univer-
sal ly expect the 
new government 
to be the best ever 
– decisive, quick, 
firm, solution ori-
ented and with an 
intelligent grasp of 
issues. I expect our 
new finance minis-
ter to soon resolve 
the Vodafone/Nokia 
type of tax imbro-
glio to the satisfac-
tion of international 
investors. This can 
open the floodgates 
for foreign direct 

investment. A lot of foreign money is anxiously perched 
to pour into both debt and equity. Resolving tax disputes 
is the best signal one can send.

I also expect the government to clear at least 20 
stalled megaprojects in the first 100 days. If all goes well, 
the Modi government will generate record employment 
during its term.

Unshackling PSU [public sector undertaking] banks 
and instilling in them a business culture will go a long 
way in tackling the huge issue of non-performing assets 
and stressed assets. The balance sheets of PSU banks 
are rippling with hidden stressed assets. Appointing new 
leadership at PSU banks will send a strong message.

With a highly efficient executive, the judiciary will not 
feel the need to be hyperactive or overreach as in the last 
five years. Senior bureaucrats will feel more secure and 
confident in making decisions. The nation as a whole will 
try to work as hard as the prime minister. After a decade 
of stupor, the atmosphere will be electrified.

Our prime minister is not an individual but a phenom-
enon. With a little luck, he will make India a superpower. 
This may sound melodramatic, but we are on the cusp 
of a golden era.

Berjis Desai, senior partner, J Sagar Associates

The topmost priority for the new government is to 
ensure ease of doing business in India. 

The new government should realize that the country 
needs foreign capital and this can only be achieved 
by liberalizing FDI [foreign direct investment] policy. 
From April 2013 until February 2014 FDI inflows fell 
to US$20.76 billion. Multi-brand retail FDI policy also 
needs to be relaxed. 

What is also required is a rollback of the retrospec-
tive taxation policies which have hurt India’s financial 
credibility with investors. 

The new Companies Act, 2013, and the rules framed 
under it have created not only confusion but also 
problems because of ambiguities, impracticalities, 
harsh and rigid provisions and the lack of a reason-
able and effective time frame for the transition from 
the old law to the new one. Since the law was passed 
in unholy haste and without application of mind by 
the legislature in the absence of a meaningful debate, 
the new government would be well advised to have a 
fresh look at the Companies Act and its rules. In any 
case there should be a smooth transition and a rea-
sonable preparatory period should be prescribed.

Land acquisition law requires urgent attention and 
re-examination with specific reference to the time 
frames and costs involved. 

The Securities and Exchange Board of India’s regu-
lations and guidelines should be consistent with the 
provisions of the Companies Act. These two need to 
be harmonized as the existing provisions appear to 
overlap and also seem contradictory.

Another area which requires the prompt attention 
of the new regime is labour law reforms. Employers 
should have more flexibility in managing industrial 
relations without diluting the safeguards against 
exploitation made available to employees. 

Given i ts sub-
stantial mandate, 
t h e  B h a r a t i y a 
Janata Party is in 
a strong position 
to take firm steps 
on legislative and 
policy matters.

T h e r e  i s  a n 
u rg e n t  n e e d  t o 
remove archaic, 
overlapping and ill-
drafted laws. The 
judicial system’s 
e f f i c i e n c y  h a s 
to be improved. 
En fo rcement  o f 
c o n t r a c t s  a n d 
quick and expedi-
tious disposal of 
commercial disputes is of vital urgency.

Alternative dispute resolution mechanisms in India 
are virtually non-existent. Arbitration law also needs 
a fresh look and it augurs well that currently the Law 
Commission of India under Justice AP Shah is looking 
to revamp arbitration law. 

Mediation must be encouraged as an alternative 
to arbitration since arbitration has become uncon-
scionably expensive and prolonged. This is due to 
the absence of good arbitration institutions and 
centres in India. Chambers of commerce such as the 
Confederation of Indian Industry are taking steps to 
set up centres of excellence for arbitration and media-
tion. This is a welcome development.

Lalit Bhasin, president, Society of Indian Law Firms
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The critical task ahead for the new government is 
implementation. We have several good existing poli-
cies and initiatives in place but they break down before 
reaching the altar of implementation. There are many 
reasons: centre-state politics, corruption, bureaucratic 
paralysis, public interest litigations, skittish bankers wor-
ried about non-performing assets, active judges filling 
in the executive void … These are serious challenges 
for the new government. I remain troubled by the reality 
check that it will take time to unclog the system. And 
while that is happening I worry the current euphoria will 
wane much too quickly as India Inc is expecting a magic 
wand to appear out of nowhere. 

I also worry as to how and how quickly the new 
government will be able to once again empower our 
senior bureaucrats, and arm them with the power and 
accountability to deliver. For the last few years I have 
often heard that the bureaucrats’ mantra is: “I can’t go 
to jail for doing nothing.” Nothing is not permissible now. 
So the prime minister and his ministers have to find the 
galvanizing catalyst to get the machinery moving at 
double speed. How? One way is to ensure that ministers 
are as accountable as the bureaucrats for the decisions 
taken. The legendary “file notings” by which all are 
hung or saved have to be endorsed by all. What will this 
achieve? Accountability of our political executives. What 
will this result in? Greater transparency and therefore 
greater honesty.

Obvious clogs such as the land acquisition trauma, 
environmental clearances, the corruption which, when 
not catered to, is the quid pro quo for unnatural delays 
– all these are well known. The new government has to 
take many quick steps, even if they are not giant leaps. It 
is the sense of urgency the country is looking for.

I too am waiting for a change. A change in the 

atmosphere of deci-
s ion-making,  an 
environment where 
there is no exces-
sive witch-hunting, 
a change in the 
adrenalin flow of 
our business lead-
ers and a change in 
polity. 

We have often 
heard election rhet-
oric. This time the 
clamour of prom-
ises from all parties 
was very loud. So 
what do I think? I 
am not a political 
animal. But like all 
of us yearning for 
a stronger, better 
energized India, I 
think we must walk 
hand-in-hand and 
help achieve what 
our new government has promised. But: I am willing to 
wait – not be impatient and not expect a magic wand. 
And I am willing to encourage those around me to do 
so as well.

What do we have for sure? A new prime minister who 
has told us he will work nonstop, every day, for devel-
opment. I believe he will. That is a good enough new 
beginning for me. 

Zia Mody, managing partner, AZB & Partners

In  our  na t ion , 
any policy by the 
government can 
change the social 
c o n d u c t  o f  a n 
industry. Economic 
policies and regu-
lations to a large 
extent impact the 
profitability of an 
industry. 

F r o m  a  l e g a l 
standpoint, share-
holders, the true 
o w n e r s  o f  a n 
organization, have 
been forced to be 
more vigilant when 
it comes to compli-

ance. The reason for this vigilance is to avoid the conse-
quences for non-compliance. 

The consequences have given lawyers an enhanced 
role as problem solvers.

Business owners are carefully watching and looking 

forward to the enactment of business-friendly regulations 
by the government. Fair and effective regulations are 
only possible with a stable and focused government.

An unstable government creates panic among busi-
ness houses. A concern for depletion in profitability due 
to non-friendly business policies is omnipresent with 
an unstable government. The challenge will be to meet 
investor expectations and deliver results that are suited 
to the public at large.

Recent trends have also highlighted that overseas 
transactions play an essential role in relation to revenue 
and profitability. The oil and gas industry has looked for-
ward aggressively to overseas transactions with the dic-
tum of energy security. The industry expects flexible and 
fair regulations that will ease laws on energy security. 

With a stable and stronger government, all eyes are 
set on further regulations that will attract foreign invest-
ments, strengthening the domestic market and also 
regulating currency flows. 

Business owners can expect the new government to 
introduce policies and regulations that strive towards 
growth and stability.

Priyank Srivastava, legal adviser, ONGC Videsh
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The elections have given a huge mandate to the 
National Democratic Alliance to form a government, with 
the Bharatiya Janata Party as the single largest party. 

The effect is the BJP has a free hand to legislate, 
make policies, administer and govern to boost and 
give impetus to the economy, business, commerce, 
trade, employment, domestic growth and foreign affairs 
without having to submit to the dictates of its alliance 
partners. India is fortunate to have a stable government 
and to have Narendra Modi as a prime minister who 
assures and emphasizes development and progress 
with inclusiveness. 

Mr Modi as the chief minister of Gujarat until 2014 
worked on the principles of “minimum government 
and maximum governance” – demonstrated in having 
a cabinet size and group of ministers, smaller than that 
of [former prime minister] Manmohan Singh. He relies 
hugely on out-of-the-box thinking – as is evident through 
his invitation to SAARC [South Asian Association for 
Regional Cooperation] leaders for his swearing-in cer-
emony. He believes in quick decisiveness, hard work, 
commitment, e-governance, accountable delegation 
and delivery. His capability is demonstrated in the 
progress which the state of Gujarat has seen over the 
last decade.

Given his track record and experience, India and 
Indians expect a lot from Mr Modi and the new govern-
ment in terms of clarity, decisiveness, clear policies, 
effectiveness, swift implementation, good governance.

While expectations are very high and probably justi-
fied, one must not forget or ignore the challenges that 
are before Mr Modi and his ministers. The new govern-
ment has inherited an economy which is in shambles, 
stagnating, debt-ridden, heavily subsidized and facing 
high inflation, high interest rates, high real estate prices 
and falling GDP. 

It is expected that the new government will minutely 
identify the problems, issues of implementation and 
delivery and undertake necessary course corrections 
while monitoring activities and progress.

While talking about the economy, one cannot forget 
law and justice. India has a sound legal framework, but 
enforcement and implementation of laws has always 
been a challenge. The justice delivery system is slow 
primarily due to a serious lack of manpower – with the 

judges to population ratio being one of the lowest in 
the world – and inadequate quality, pay structures and 
infrastructure. Litigation is stacking up and one would 
expect more and specialist judges to be taken on with 
transparency in selection, appointments, promotions 
and transfers. Several much needed central laws that 
have not been passed by the legislature are languishing 
or have lapsed. Land acquisition, labour, insurance, tax-
ation (direct and indirect) and environment laws require 
immediate attention, as well as a relook at foreign invest-
ment caps across sectors.

There is a general perception that considerable 
progress will be made and impetus given for domestic 
and international trade, the economy and businesses. 
The legal profession will benefit too. There will certainly 
be a greater role for lawyers through an increase in deal-
making. However if decision-making at government 
level and cases before the judiciary or ADR [alternative 
dispute resolution] mechanisms are allowed to slow 
down or stagnate, the problems will only increase. The 
legal fraternity will expect a change for the better.

Preeti Mehta, partner, Kanga & Co

O n  e c o n o m i c 
policy there’s not 
too signif icant a 
difference between 
t h e  B h a r a t i y a 
Janata Party and 
the Congress man-
ifestos. Barring the 
difficulty, may I say 
the impossibility, 
of meeting expec-
tations the crying 
need is certainty 
and predictability. 

Business can adjust to circumstances; investment 
will, as water does, find its own level and channels 
so long as there is certainty. What we have seen in 
the recent past, starting with Vodafone and currently 
Nokia, must be remedied. 

Having said that, on my personal wish list is the 
revival of the National Litigation Policy that was 
announced in June 2010. The objective was, and I 
quote, “to reduce the cases pending in various courts 
in India under the National Legal Mission to reduce 
average pendency time from 15 years to three years”. 
What a wonderful dream!

MP Bharucha, senior partner, Bharucha & Partners
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The decisive vic-
tory of the Bharatiya 
Janata  Par ty  in 
India’s elections has 
raised hopes for the 
Indian corporate 
sector. India’s agri-
culture sector is no 
different.

With India’s crop 
yields far below glo-
bal averages, there 
is a definite need to 
unleash the poten-
tial of her farmers, 
land, diverse natural 

resources and agricultural science talent. The most sig-
nificant issues facing the agricultural sector today are pro-
ductivity and food security. Agriculture and allied segments 
need to be strengthened for job creation.

Policymakers say they want farmers to progress and our 
nation to be self-sufficient. These objectives are shared by 
the private sector. With access to the world’s cutting edge 
agricultural technologies, farmers can make India a self-
sufficient and global contributor in agriculture. 

All forecasts indicate domestic food, feed and fibre 
require doubling between 2020 and 2030 on the back of 
rising incomes, fuelled by a rapidly growing GDP. Patterns 
of food consumption are evolving with an increasing 

proportion of the population seeking proteins, fruits and 
vegetables. 

The latest technology in agriculture holds tremendous 
potential to address these issues. An enabling and predict-
able environment is required to fuel research and innovation 
efforts being made by the industry. The need of the hour is 
a stable, science-based, functioning regulatory system to 
continue agricultural research and grant approvals.

Further, numerous countries around the world including 
China, Brazil and Argentina have leveraged technological 
advancements in agriculture that have revolutionized yield 
and overall production. We hope that the new government 
will allow India’s farmers to be become globally competi-
tive by leveraging similar technologies.

India was one of the early adopters of in-the-seed insect 
protection Bt cotton technology in 2002 and it has been 
a runaway success. Farmers doubled the nation’s cotton 
production, earned higher income, created 424 million 
rural jobs due to more cotton picking, and experienced 
convenience and better health from less insecticide sprays 
for bollworms. This success can be replicated by the pro-
gressive new government.

It is time our nation witnessed concerted action for farm-
ers, science, and economic growth: a progressive vision 
for farmers, food and agriculture, which the central and 
state governments, agriculture universities and the private 
and development sector all work to deliver.

Amit Thukral, assistant general counsel, Monsanto

The mandate that has been won by the Bharatiya 
Janata Party is unprecedented in recent history, which 
means that there are significant possibilities as well as 
expectations. What is key is harnessing the thirst for 
change and using it to effect long-pending reforms in a 
wide range of fields. To begin with, cabinet portfolios, 
and in particular important portfolios such as finance and 
commerce, need to be allocated to individuals who are 
right for the job, with technocrats being brought in where 
required so that their expertise can be utilized to deliver 
better governance. 

This is also an opportunity to rationalize the number of 
ministries that we have at the centre, phasing out minis-
tries that are no longer relevant and, in the case of those 
with overlapping responsibilities, grouping them together 
as separate departments under one ministry.

In fact, this morning I heard that all secretaries at central 
government ministries have been asked to make presenta-
tions to the new prime minister on three points: issues they 
are facing; why their ministry should not be downsized; and 
why it shouldn’t be combined with another ministry.

The government should dispel existing negative busi-
ness sentiment and send signals to investors that deci-
sive action will be taken on key policies and unnecessary 
barriers to business will be dismantled. Issues such as 
the Vodafone retrospective tax case and other cases 
of aggressive tax notices being sent out need a relook. 
When it comes to taxation, the alternative to laxity cannot 
be unpredictability and a stable tax regime is essential. 
Manufacturing and infrastructure projects need a boost by 

clarifying and speed-
ing up the proce-
dure for clearances. 
Kinks in the new 
company law need 
to be ironed out, 
and judicial reforms 
– ranging from the 
procedure for higher 
judicial  appoint-
ments to reducing 
pendency – need 
to be implemented 
on a war footing 
to improve dispute 
resolution.

There needs to be more transparency in policymaking 
and the government needs to continue and institutional-
ize the recent initiative of pre-legislative consultation. This 
will go a long way towards producing better laws and 
curbing corruption.

At a more fundamental level, the government will also 
need to manage expectations – currently many people 
expect a miracle to happen overnight but fail to see that 
deep structural changes are required in the economy and 
polity to make lasting change a reality.

To that extent, the next six months will be a crucial 
period, and serve as a bellwether for the rest of the term.

Rajiv Luthra, managing partner, Luthra & Luthra
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If Gujarat’s economy 
over the last decade, or the 
recent surge in the Sensex 
figures, or the unexpected 
yet welcome gain in the 
rupee are any indica-
tion, the people of India 
are expecting an exciting 
future for the Indian econ-
omy, its overall growth and 
strengthening of its govern-
ance structure under the 
new regime at the centre.

The unprecedented 
majority of the Bharatiya 

Janata Party is expected to unshackle the new govern-
ment from the constraints of coalition partners and their 
sometimes regressive demands, bring inner strength and 
confidence in taking firm policy decisions and move the 
country away from dole to growth. The government’s 
numerical strength will provide it with more discretion and 
flexibility to make tough but necessary decisions to curb 
corruption, inefficiency and gross waste of public funds.

Keeping in mind diminishing investor confidence, lag-
ging domestic industry and poor exports, the government 
is expected to increase investments in the infrastructure 
sector to bring last mile connectivity to remote areas; 
formulate policies that support domestic production 
and job creation; and do away with retrospective tax 

amendments. Further, transparency in the public tender 
process and timely award of contracts, checks on corrup-
tion and nepotism, and a faster decision-making process 
are expected for a sustained growth. Some key policy 
relaxations for foreign investors and higher FDI [foreign 
direct investment] inflows are predicted under the new 
leadership. Efforts have already been initiated for FDI 
relaxations in the defence and e-commerce sectors.

Also, while the BJP promised a rollback of FDI in multi-
brand retail trading in its election manifesto, there is still 
hope that the government will rethink its stance, and 
come up with a unique alternative to attract investments 
while appeasing the mom-and-pop shops in India. 

To attract public-private participation and large-scale 
private investments in infrastructure and growth sec-
tors, the government will need to make decisions faster 
with transparency and without arbitrariness. Some tough 
decisions on public accountability, waste and liability are 
required to make the Indian government and bureaucracy 
accountable to the people of India. 

India is one of the largest economies in the world and 
is yet to reach its full potential. India’s rigid, complex and 
sometimes retrograde regulatory regime has repelled 
larger investments, but investor and industry moods look 
positive. Also, if there was ever an opportunity to bring 
about a turnaround in India’s governance and microman-
agement apparatus, it is now. 

Seema Jhingan, partner, LexCounsel

The results of the 2014 parliamentary elections were a 
surprise to many in terms of the strength of the mandate 
that they delivered to the NDA/BJP [National Democratic 
Alliance/Bharatiya Janata Party] and their prime ministe-
rial candidate, Mr Narendra Modi. While most people 
expected the BJP to win, the fact that the BJP and the 
NDA obtained a significant majority of seats in the Lok 
Sabha was quite unexpected. Given the margin of victory, 
the new prime minister now has a clear mandate to govern 
on the basis of his election agenda of governance, devel-
opment and change.

However, the results of the election reflect more than just 
the voters’ endorsement of Mr Modi’s campaign platform. 
To me, the results mark the passing of an era in Indian poli-
tics and political economy. For the first time, voters, par-
ticularly young voters, who now dominate the electorate, 
not only voted in large numbers but did so across caste 
and regional lines. This was because for them the election, 
and their vote, was one of hope and opportunity, which 
they feel Mr Modi represents. It would appear that for the 
time being Indians have strongly rejected the politics of 
handouts and the expansion of the welfare state and have 
voted instead for the right to take their destinies into their 
own hands and the freedom to follow their own paths.

This attitude of the voter was no doubt shaped by the 
directionless leadership of the outgoing UPA [United 
Progressive Alliance] government but also by the success 
of Mr Modi in governing the state of Gujarat, where the 
clear impression has been that of a reduction of red tape, a 
business-friendly government attitude and an emphasis on 

the delivery of basic 
se rv ices  to  the 
people.

One of Mr Modi’s 
main challenges will 
now be to translate 
his slogan of “mini-
mum government 
and maximum gov-
ernance” across 
from Gujarat, where 
he had a great deal 
of power and free-
dom to implement 
his ideas, to the 
central government, 
where implementation of new ideas and policy will often 
depend on the cooperation of the states. Another key chal-
lenge is in the area of infrastructure, where the new govern-
ment will have to find innovative and sustainable means to 
reduce the risk and increase the attractiveness of investing 
in projects for long-term players. Finally, Mr Modi has the 
challenge simply of meeting the very high expectations 
that the country now has of him.

His moves so far, with a reduced size of cabinet, inviting 
the leaders of neighbouring countries to his swearing-in 
and his message of inclusion for all would suggest that he 
is well placed to meet those challenges.

Akshay Jaitly, partner, Trilegal
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During its sec-
ond term,  f rom 
2009 to 2014, the 
United Progressive  
All iance govern-
ment suffered a loss 
of reputation. The 
anti-incumbency 
effect was out in the 
open for everyone 
to see and feel. The 
UPA government 
lived in denial – pol-
icy paralyses led to 
increased judicial 

intervention. Corruption was not just a malady, but also a 
virus that crippled bureaucracy. Normal decision-making 
became an anomaly.

The prime minister’s silence on several issues and 
rumours of proxy governance lent credence to theories 
that the government had become an inert divided house. 
The political stage was primed for an overhaul. However, 
there was no party that could individually serve as a viable 
alternative, and no party that unequivocally presented a 
charismatic leader.

Narendra Modi propelled himself into the hot seat of 
the national scene as the leader of the Bharatiya Janata 
Party – the rest is history.

His political campaign hinged on development, which 
went down well with all sections of society. The business 
community and corporate India found hope in the revival 
of the country’s fortunes and rooted for Modi. Market 
sentiments reflected the mood for change. The massive 
mandate that the BJP won is seen as being achieved 
single-handedly by Modi. So strong is his position that he 
could afford to tell his party MPs to set aside aspirations 
for positions and to participate in nation rebuilding.

I believe Modi will bring about a paradigm shift in the 
way things are conceptualized and executed. The gen-
eration of employment opportunities through meaningful 
engagement of the youth is of utmost priority. The one 
sector that has potential for immediate job opportuni-
ties is infrastructure. I believe that Modi will give himself 
enough time to strategize growth in other sectors by first 
unleashing the potential of the infrastructure sector. 

I feel that Modi will work hard to root out corruption, 
provide policy certainty and make India a preferred 
investment destination. He will likely view foreign invest-
ment and foreign policy as complementary and do every-
thing in his control to encourage reciprocity in policy and 
action to facilitate outbound investments.

Business and industry will witness growth and Modi will 
not hesitate to carry forward some of the good things that 
the UPA implemented. He will never waste time reinvent-
ing the wheel, though he may redesign it to roll faster.

On the legislative front, I don’t expect Modi to do any-
thing dramatic in the first year. He will listen carefully to 
the needs for change and analyse what those changes 
mean to him at a macro level. One thing I’m certain of 
is that Modi will not waste time on kaizen-like iterative 
changes; he will go for the jugular and set the system right 
if that accelerates growth. I don’t think he will open up the 
legal profession in a hurry. He has other matters of prior-
ity. He might bring about judicial reforms and push for the 
speedy administration of justice.

I’m optimistic that corporate India will benefit under 
his regime, but they cannot expect out-of-turn treatment. 
Modi is too smart a guy to fall into that trap and mar the 
clean image that he has. I don’t think he will disappoint 
the people who eagerly await a transformation of India. 
If he did, then woe betide him in whom the nation has 
placed massive faith.

Mysore Prasanna, independent consultant

In the last two or three years, business and the legal 
industry have been in a state of limbo waiting for the 
new government to form. It has perhaps been one of the 
longest waits that we have had to face despite knowing 
that a change of guard was inevitable.

The impact of the new government has already been 
evident. The economy has shown an upward shift with 
the Sensex crossing an all-time high and the Indian 
rupee suddenly becoming the best performing Asia-
Pacific currency. Positive market sentiments should see 
investors dusting off the cobwebs and inspiring a revival 
of private equity and venture capital funding, IPOs, infra-
structure projects, incorporations, etc., that have been 
gathering dust for over three years.

If the government is able to make the expected policy 
and regulatory changes, the legal profession, being ancil-
lary to all industry sectors, will experience a trickle-down 
effect over the next year or more. This, in turn, would mean 
that if all goes according to plan most of the correspond-
ing practice areas that had seen reduced activity in the last 
three years will come back to life and become profitable 
again, thus resulting in stronger performing law firms.

While conducting 
our 2014-15 busi-
ness plan exercise 
with most of our 
clients, we could 
a l ready  see  an 
increase in activity 
and projects in the 
pipeline. There is 
a strong indication 
that what liberaliza-
tion did to law firms 
in the 1990s – cat-
alyzing the growth 
of today’s large law 
firms – the current 
government may 
do to transform mid-size firms. This is a great opportu-
nity for the legal profession.

Bithika Anand, founder and CEO, Legal League 
Consulting
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26 May: a new government in India is sworn in after 
being elected with a decisive majority and mandate. 
This is a great sign of hope for all.

The markets are abuzz with the Sensex and Nifty 
indices showing bullish signs; the rupee has gained 
strength; the price of gold has declined steadily; 
foreign institutional investor funds have been flow-
ing into the country with renewed enthusiasm; and 
the Reserve Bank of India has been buying dollars to 
keep the coffers richer. All signs are fuelling positive 
aspirations.

The sloganeering – “acche din aane wale hai” [good 
days are coming] – and the subsequent confirmation 
tweets from the prime minister-designate – “acche 
din aa gaye hai” [good days have arrived] – have 
convinced citizens and Indian business leaders that 
they can expect the government to roll out business-
friendly initiatives and economic growth drivers. In the 
coming weeks, as advertised by the Bharatiya Janata 
Party during the election, the new government must 
now act decisively and demonstrate its steadfastness 
for “minimum government, maximum governance”.

Stagnation in the drive towards a simplified tax regime 
(Direct Taxes Code, goods and services tax rollout); a 
lack of focus on achieving stability in taxation principles; 
fragmented policy initiatives on foreign direct invest-
ment in retail; the gaping divide of development between 
eastern India and the rest of the country; the lack of a 

structured frame-
work on complete 
utilization of agri-
cultural output or its 
improper storage 
and distribution; 
deficiency in inno-
vations required to 
enhance agricul-
tural output and 
provide a fair price 
to the farmer – 
these are all areas 
w h i c h  r e q u i r e 
i m m e d i a t e  a n d 
effective government intervention and action.

Equally compelling are other important dimensions 
such as the fair distribution of natural resources and 
river waters; the right balance between poverty alle-
viation and rural development; internal peace and 
security; women’s empowerment; and last but not the 
least, clarity that government will not scuttle meritoc-
racy in higher education and employment in the pri-
vate sector and will not fall prey to the populist urge to 
appease the masses with subsidy programmes.

Chakradhar Varadarajan, executive vice-president, 
Godrej Industries

The Modi govern-
ment has the authority 
by virtue of its substan-
tial mandate to bring 
in material changes. 
Modi’s reputation of 
quick, clear, decision-
making combined with 
the due authority by 
virtue of the govern-
ment’s majority man-
date should equip the 
new government with 
the power to achieve 
actual progress and 
change, which is a lux-

ury few other Indian governments have enjoyed. The invita-
tion to and attendance of SAARC [South Asian Association 
for Regional Cooperation] leaders at the swearing-in cer-
emony may be an indication of the ability to take bold and 
pragmatic steps which appear to be in the interests of India 
internationally and domestically.

The laws and rules governing business present some 
obvious opportunities for change. We would expect 
some focus on low hanging fruit that could result in 
some short-term successes and improve market senti-
ment. The Reserve Bank of India has already proposed 
lifting some capital outflow restrictions and has lifted 

restrictions on import gold by certain categories of trading 
houses. As confidence in the economy grows, we would 
expect further restrictions to be lifted. 

Reversal of retroactive tax policies to provide certainty 
to the investor community, introduction of the GST [goods 
and services tax] regime and effective resolution of tax dis-
putes that are currently pending between the government 
and various multinational corporations that have opera-
tions in India would assist in reassuring the investor com-
munity that the election campaign promise of good times 
ahead is a genuine intention.

Stubborn high inflation and the solution for this will be 
something to watch.

It is encouraging to see that Mr Piyush Goyal, formerly 
an investment banker, has been appointed as the minister 
for the power, coal and renewable energy ministries. Giving 
overall responsibility for the power sector to a single min-
ister could help in better coordination, implementation of 
power sector reforms and attracting private investment.

For the business of law, the strong mandate could be 
used to push through stage one of a phased opening of 
the Indian legal market to the international community, 
but it seems unlikely that the government will lead with 
such a material change in its first term. It is more likely to 
focus on modification of laws to facilitate infrastructure 
development. 

Divya Sharma, legal director, Bird & Bird

The views expressed in this article are personal and do not reflect the official position of the contributors’ organizations.
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I ndian companies are on an asset shedding spree. 
Suzlon Energy, India’s largest wind turbine maker, has 
found an American buyer – EverPower Wind Holdings 

– for a US wind park it took over earlier this year in a bid 
to recover around US$228 million it was owed by Edison 

Mission Energy. Suzlon, which has a debt pile of US$2.37 
billion, had supplied turbines for the farm. 

This isn’t Suzlon’s only recent divestment. Six months 
ago the company sold a 75% stake in its Chinese sub-
sidiary – Suzlon Energy Tianjin – to Poly LongMa Energy. 

As high levels of corporate debt trigger a wave of divestments,  
Nandini Lakshman explores the challenges of  

selling assets in troubled times

Desperate measures
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And after quashing long-standing rumours about selling 
its crown jewel – the German company REpower (now 
renamed Senvion) – Suzlon is gearing up to list it on the 
London Stock Exchange later this year.

Suzlon acquired REpower for US$1.7 billion in 2007 
for its technology and access to European markets. The 
purchase landed Suzlon with nearly US$900 million in 
debt and, even then, was perceived to be excessive. Last 
May, Suzlon pared headcount by 20%, letting go of 2,000 
employees.

Widespread problem

In recent times, highly leveraged Indian groups have 
been exiting deals to strengthen their overstretched bal-
ance sheets. Most of the big action is taking place in the 
infrastructure sector, which includes roads, ports and 
power.

Take the case of the GMR group, an infrastructure player 
based in the southern Indian city of Hyderabad. GMR has 
bagged road, power and airport projects in India and glo-
bally. Currently saddled with US$7 billion in debt, GMR is 
selling assets and reducing its stakes in many ventures. It 
signed away its 40% interest in Istanbul’s Sabiha Gokcen 
airport to Malaysian Airports Holdings in December 
2013, after pulling out of GMR Energy (Singapore), sell-
ing its 74% stake in a highway project to IDFC India 
Infrastructure Fund, and offloading its 74% interest in a 
toll road project to Macquarie SBI Infrastructure Fund 
earlier in the year.

Two months ago, GMR said it would also sell its stake 
in two South African coal blocks. Downplaying the dis-
tressed assets’ problems as the reason for divesting 
them, group chairman GM Rao told the media last year: 
“We at GMR group continue to focus on creating liquid-
ity and enhance value by effective portfolio management 
under our ALAR [asset light, asset right] strategy.” 

Such debt-ridden tableaus are rampant across India, 
as opportunistic endeavours are increasingly being pep-
pered with large doses of practicality. With debt of around 
US$2.75 billion (at September 2013), real estate company 
DLF, which has the largest land bank in the country, has 

been moving away from non-core ventures. First, it exited 
the wind power business; then, it sold off mill land in 
Mumbai; and more recently, it announced the sale of hos-
pitality chain Aman Resorts to the chain’s founder. 

GVK – another Hyderabad-based group, with over 
US$4.3 billion worth of investments in infrastructure 
assets including airports, power and coal in India and 
Australia – is also trading its stakes for cash to retire part 
of its US$2 billion debt. On the table is its 51% stake in 
GVK-Hancock’s coal and port projects in Australia. The 
group also plans to reduce its 50.5% holding in its most 
prestigious asset, Mumbai International Airport, and is 
looking to sell a 43% stake in Bangalore airport.

“Shedding assets is a good thing as you are able to 
manage your debt situation,” says Ashwin Ramanathan, a 
partner at AZB & Partners in Mumbai.

Reckless spending?

The current stake sales are a fallout of slowing eco-
nomic growth, regulatory hurdles, delays in approvals 
for infrastructure projects and a depreciated rupee. 
Observers say that another factor is the arbitrary way 
project contracts, particularly concerning roads, were 
awarded to players. They point fingers at the National 
Highways Authority of India (which is responsible for the 
development, maintenance and management of national 
highways), for disbursing projects to the bidders with 
the highest forecasts for future traffic and toll revenue, 
instead of to those with proven track records. “The quality 
of developers was diluted as competition was driven by 
contractors,” says an infrastructure consultant.

Earlier purchases were made when both the markets 
and the economy were on a bull run. Over the last decade, 
with annual average economic growth galloping at around 
8.3%, corporate growth was fuelled mostly by Indian and 
foreign debt. Companies borrowed heavily to fund ambi-
tious forays into new businesses at home and abroad, 
expanding into new parts of the globe and hiring people 
at the drop of a hat. 

“Everywhere and everybody had these things on sale, 

Everywhere and everybody 
had these things on sale, so 
companies bit off more than 
they could chew 
Anand Prasad
Partner
Trilegal

There was indiscriminate 
lending by banks and 
indiscriminate borrowing 
by corporates. There was a 
complete lack of discipline
Mohit Saraf
Senior Partner
Luthra & Luthra
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so companies bit off more than they could chew,” says 
Anand Prasad, a partner at Trilegal in Delhi. India and 
China were the big buyers in the global asset sale.

Indian companies’ appetite for acquisitions was so big 
that Mohit Saraf, a senior partner at Luthra & Luthra, says 
his law firm acted in and helped to close US$25 billion 
worth of Indian and global project finance deals a year 
between 2009 and 2011. And yes, funding was not an 
issue. “There was indiscriminate lending by banks and 
indiscriminate borrowing by corporates,” says Saraf. 
“There was a complete lack of discipline.”

Now, India’s economy is growing at around 4.9%, inter-
est rates are high, and domestic business growth has 
slackened due to the government’s policy logjam and 
delays in project approvals. All this has wreaked havoc on 
companies’ balance sheets. Those in the infrastructure, 
telecom and real estate sectors are among the worst hit.

As a result, both large and small business houses have 
been selling assets, and downsizing to pay off debt, dis-
playing the same eagerness to shed assets as they did to 
acquire them. 

Debt mountain

According to data from deal tracker Dealogic, India’s 
asset divestment has been accelerating since 2008. In 
2011 and 2012, a total of 536 assets (excluding those 
owned by government) were disposed of by companies 
and private equity players for a whopping US$47.2 billion. 

From January 2013 to 2 April this year, companies have 
shed 283 assets valued at over US$19 billion. 

Power companies (particularly Reliance Power, GVK 
Power, JP Associates and JP Power) have projects under 
construction, but their net debt increase has exceeded 
capital expenditure, according to a 2013 Credit Suisse 
report. The report highlighted the mounting debts of 
some large Indian groups. At the top of the heap then 
was Anil Ambani’s Reliance ADAG, with US$18.9 billion in 
debt, followed by the London-listed Vedanta Group with 
US$16.6 billion. Credit Suisse calculated that those debts 
combined with the debts of the Adani, Essar, GMR, GVK, 
Jaypee, JSW and Lanco groups, had increased to US$105 
billion in the 2013 financial year, up from US$91.23 billion 
the previous year. According to the report, the groups’ 
average loan growth in the 2013 financial year was 15% 
year-on-year. “With the financial health of corporates 
showing no sign of improvement and rising leverage at 
stressed corporates, we expect corporate asset quality to 
weaken further,” the report stated.

That’s because many companies ran their assets into 
the ground, while others siphoned assets to different 
entities, contributing to their current financial woes, says 
Vijaya Sampath, a senior partner at Lakshmikumaran & 
Sridharan. 

A case in point is Kingfisher Airlines, corporate India’s 
highest profile loan defaulter. Owned by liquor baron 
and self-styled “king of good times” Vijay Mallya, the 
grounded airline is saddled with accumulated losses of 
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US$2.8 billion and a negative net worth of US$2 billion. 
It is also carrying US$2.15 billion in debts owed to a 
14-bank consortium, state-run oil marketing companies, 
aircraft leasing companies, airport operators and a host 
of sundry vendors. In August 2013, the bank consortium 
took possession of the airline’s head office in suburban 
Mumbai, as part of its loan recovery strategy. And on 7 
April, three Kingfisher Airlines’ directors resigned, leav-
ing Mallya as the sole director on the airline’s board. 
Corporate consultants say this ends any efforts to revive 
the airline. 

Banks, which have notched up bad loans currently total-
ling around US$46 billion, up from US$11.5 billion in 2009, 
are at the receiving end of such exercises. The situation has 
become so grave that the governor of the Reserve Bank of 
India (RBI), Raghuram Rajan, in his maiden speech last 
September, lambasted wilful defaulters whose bad loans 
had strained the banking system. “Promoters do not have 
a divine right to stay in charge regardless of how badly they 
mismanage an enterprise, nor do they have the right to use 
the banking system to recapitalize their failed ventures,” he 
said. This was the strongest reaction that had come out of 
the RBI on the situation.

Market forces have also deflated business exuberance. 
The global financial crisis impaired assets, reversed tax 
credit and heightened foreign exchange losses. At home, 
markets tanked, dragging down company valuations. All 
this adversely affected companies’ ability to raise cash 
and retire some of their debt, resulting in mounting non-
performing assets (NPAs). “Aggressive leverage during 
the time of acquisitions has put companies’ cash flow 
under strain,” says Ramanathan. “The divestments are 
happening because of necessity rather than opportunistic 
reasons,” he adds. 

Bank backlash

All this is putting pressure on banks, which have seen 
their NPAs grow. Aggressive expansion by companies 
during the boom phase with resultant excess capacities 
contributed to worsening loan quality at banks, the RBI 
said last December. What it didn’t say is that several 
banks turned a blind eye to wayward corporate spending 
while dispensing loans – a big factor in the deteriorating 

loan quality in the Indian banking sector.
One of the worst hit is United Bank of India with 10.8% 

NPAs. State Bank of India, the country’s largest lender, 
trails at 7.1%. With banks pushing companies to repay 
their debts, the queue for corporate debt restructuring 
(CDR) is increasing. But the once bitten banks are now 
leaning towards caution to recover their dues. 

The banks’ efforts are particularly evident in CDR. 
According to Mint newspaper, companies opting for CDR 
have to follow strict norms. Banks now want greater cor-
porate guarantees, particularly from promoters; promot-
ers’ personal assets are being attached; pay-back times 
have shrunk; and bank dues have to be paid before other 
lenders can dispose of the company’s distressed assets.

Selling assets was one of the conditions set by a lender 
consortium of 23 banks and financial institutions as part 
of Suzlon’s US$1.8 billion CDR package announced in 
April 2013, the largest so far in India. Soon after the deal 
was struck, Suzlon CFO Kirti Vagadia told the Press Trust 
of India that the company would divest US$400 million of 
non-core assets in the US and China to recover debt. 

Ramanathan believes this is the right way forward. 
“Overall, if the money coming from divestments goes to 
retire debt, it is good for the economy,” he says. 

But while deal opportunities continue to be many, buyers 
are too few. Deals are now scanned for proven cash flows 
and risks are weighed, says Manish Agarwal, who leads 
the infrastructure practice at PricewaterhouseCoopers in 
Mumbai. “Projects are not making money to service debt 
so they go in for corporate debt restructuring. From the 
equity point of view, buyers are stuck in other projects,” 
he says.

With India emerging from national elections, the new gov-
ernment’s course may already be charted out. “The first job 
of Narendra Modi’s government will be to fix the economy 
and kick-start projects which have been languishing due to 
delay in clearances and political will,” says Sushi Shyamal, 
who heads the infrastructure practice at Ernst & Young in 
Mumbai. “There is no other way out.” g

[The new government’s] first 
job will be to fix the economy 
and kick-start projects which 
have been languishing due 
to delay in clearances and 
political will
Sushi Shyamal
Head, Infrastructure Practice 
Ernst & Young

The divestments are happening 
because of necessity rather 
than opportunistic reasons
Ashwin Ramanathan
Partner
AZB & Partners
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F inancial Technologies (India) (FTIL), a listed com-
pany that has been in the spotlight over the past 
10 months for all the wrong reasons, was riding 

high in 2010. That year it launched three exchanges 
outside India: the Singapore Mercantile Exchange; the 
Mauritius Global Board of Trade (subsequently renamed 
Bourse Africa); and the Bahrain Financial Exchange. FTIL, 
which was set up in the 1990s as a technology provider 
for stock markets, was to have 100% stakes in all three 
exchanges.

Reports by FTIL in 2010 state that its domestic ven-
tures – which include Multi Commodity Exchange of 
India (MCX), in which FTIL had a 26% shareholding, 
and National Spot Exchange (NSEL), a wholly owned 
company that provided an online platform for trading in 
agricultural commodities – were also achieving steady 
growth. Similarly all was well at its “ecosystem ventures” 
such as National Bulk Handling Corporation (NBHC), its 
warehousing subsidiary, and at Atom, a payment services 
provider.

Plummeting fortunes

Fast-forward to last month and FTIL’s founder and 
chairman, Jignesh Shah – allegedly the mastermind 

behind a fraudulent scheme at NSEL – was under arrest 
and being held in custody, along with former MCX chief 
executive Shreekant Javalgekar.

FTIL suspended trading in July 2013 with about `56 
billion (US$955 million) in trades needing to be settled. In 
December 2013, India’s forwards and futures commod-
ity markets regulator, the Forward Markets Commission, 
found Shah and two of his associates not “fit and proper” 
to hold any position in the management or on the board 
of any exchange recognized or registered by the govern-
ment under the Forward Contracts (Regulation) Act, 1952. 
More importantly, the commission had declared that FTIL 
was not a “fit and proper person” to hold 2% or more of 
the share capital in MCX.

Action by the considerably more powerful securities 
watchdog, the Securities and Exchange Board of India 
(SEBI), followed. On 17 March, SEBI directed FTIL to divest 
within 90 days the shares and interests it held, directly 
or indirectly, in MCX, three other stock exchanges and a 
clearing company. This was a major blow to the company.

Shedding interests

During this turmoil, FTIL was working behind the 
scenes with an M&A team at J Sagar Associates, led by 

An uphill struggle?
Major mergers and acquisitions have been few and far between in the 

recent past in India. Rebecca Abraham reports on a sale by a troubled 
company where legal counsel were required to go the extra mile
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Mumbai-based partner Nitin Potdar, to shed its interests 
in subsidiary companies.

On 14 March, the company informed stock exchanges 
that along with other shareholders it had entered into 
a share purchase agreement with the sole trustee of 
a fund owned by India Value Fund Advisors, a leading 
Indian private equity firm, to sell its nearly 100% interest 
in NBHC for `2.4 billion. The sale was successfully con-
cluded at the end of April.

“This was anything but the standard M&A,” says 
William Vivian John, a Mumbai-based partner at Luthra 
& Luthra, who led the team that advised India Value 
Fund Advisors. “The issues were not so much with the 
target as they were with the seller and the seller group 
being FTIL and its affiliates and NSEL and all of that … at 
any point you could have a stay or something dramatic 
happening.”

As John explains, the sale faced numerous challenges 
including the threat of action under the Maharashtra 
Protection of Interests of Depositors Act, 1999, under 
which properties and shares owned by the sellers could 
be attached. In addition, as far back as September 2013 
investor groups had urged the government to seize 
FTIL’s assets to safeguard their interests.

There were also media reports that the Enforcement 
Directorate, an agency of the Ministry of Finance tasked 
with fighting economic crime, and the economic offences 
wing of the Mumbai Police, which was investigating 
events at NSEL, had found “possible indications of 
money laundering”, which as John says “is the sort of 
thing that can drag an entire group down”.

“Against this background we had to give a comfort to 
the buyer, for them to go ahead with the transaction and 
suggest to them what are all the contractual and other 
mitigation measures that they can take,” says John.

Going the extra mile

But what exactly were the measures that enabled the 
sale to go ahead?

“You would have indemnities like you would have in 
any other transaction but beyond that we had to be a lit-
tle more creative,” says John, adding that he cannot go 
into details. What he does say is that he and his team at 
Luthra & Luthra, which included Mumbai-based partner 

Deepak THM, “had to really put our thinking caps on”.
The risk of the deal being set aside was always 

present.
“If the transaction got set aside before we closed then 

we could just walk away, but the biggest risk we faced 
was that of the transaction being set aside after it was 
consummated,” says Deepak THM.

Fortunately for all concerned that did not happen.
The legal due diligence that preceded the transac-

tion was understandably rigorous. “Given the backlash 
on FTIL obviously the purchaser wanted to probe more 
and the legal due diligence was done with great care,” 
says Potdar at J Sagar Associates. “We had to be more 
proactive and go the extra mile to explain everything.”

Potdar, whose team included Puneet Shah, a Mumbai-
based senior associate, says that apart from this the 
transaction was “actually quite easy”.

Obtaining approval from the shareholders of FTIL was 
one of the closing conditions of the sale. Potdar says this 
“was gone through at the insistence of the purchaser” 
and was not a legal requirement. 

“Given the circumstances surrounding this transaction, 
we recommended that FTIL obtain shareholder approval 
for the sale of NBHC as a risk mitigation measure, to 
establish good faith,” says John.

However, he points out that section 180(1)(a) of the 
Companies Act, 2013, requires shareholder approval for 
the disposal of undertakings by a company, although 
whether it would have been applicable “could have been 
a matter of debate”.

Sound target

Both the buyer’s and the seller’s counsel agree that 
what helped was that the entity being sold was quite 
attractive.

“The target itself on paper was quite good,” says 
John.

NBHC had taken pains to make this clear even as it 
distanced itself from troubled NSEL. In a statement in 
August 2013, NBHC had emphasized that stock belong-
ing to NSEL comprised “less than 3% of the total stock” 
its warehouses handled. In addition, it stated that the 

This was anything but the 
standard M&A
William Vivian John
Partner 
Luthra & Luthra

We had to be more proactive 
and go the extra mile to explain 
everything
Nitin Potdar
Partner
J Sagar Associates
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value of stock in its warehouses across 19 states as on 
19 August 2013 was approximately `65 billion and that 
its “elaborate and rigorous audit process is an independ-
ent vertical with 25-30 auditors, the audit & surveillance 
department”.

“At the end of the day both principals wanted to do the 

transaction,” says Potdar. “We were very clear between 
FTIL’s team and my team that we needed to go the extra 
mile to make this happen”.

Experience helps

This was not the first sale that FTIL executed after 
it found itself in trouble. In November 2013, even 
as it was fielding questions about its operations in 
India, the company told the stock exchange that its 
Singapore subsidiary had agreed sell 100% of the equity 
in Singapore Mercantile Exchange to an entity owned 
by Intercontinental Exchange Group, a New York listed 
company, for US$150 million.

Potdar at J Sagar Associates and John at Luthra & 
Luthra had acted as India counsel to the seller and buyer 
respectively on that transaction.

“The Singapore Mercantile Exchange transaction was 
happening as all this [the troubles at FTIL] was blowing up 
and there were real concerns at that time,” says John. “A 
lot of the knowledge we developed was at that stage”.

Other law firms involved in the sale of Singapore 
Mercantile Exchange were Shearman & Sterling, which 
was international counsel to the buyer, and Allen & 
Gledhill, counsel in Singapore to the buyer. Rajah & Tann 
was FTIL’s international legal adviser.

Looking back at the two transactions John says: “In 
terms of what could have really happened, probably the 
second transaction [the sale of NBHC] was tougher.” g

Family dynamics play a very important and critical 
role in the M&A space in India. 

The requirement of the family is the primary driver 
and that is how it is and will be for years to come. 
Even listed companies are often dominated by a fam-
ily. So any changes in the family aspirations or dynam-
ics invariably result in restructuring and a consequen-
tial M&A transaction. 

In such a situation irrespective of the structure that 
is put together in the course of an M&A transaction – 
whether it is an asset sale, company sale, reorganiza-
tion, de-merger – it will need to, in all likelihood, meet 
the family’s requirements.

Inevitable hurdle

At the end of the day, the company may justify the 
transaction as being good for the business, but unless 
and until the family is satisfied with the restructuring 
and the family’s goals are met with the restructuring, it 
is difficult to push through. The consultants or advis-
ers have to create a win-win situation for the business 
and the promoter family.

Legal counsel need to recognize this and work 

around the family demands to ensure that they are 
met, while also ensuring it is good for business.

Dual role

The legal counsel in India is more of a trusted 
adviser, as we advise the family on what is in the best 
interests of the family and the business. While advis-
ing the family the legal adviser has to bear in mind and 
consciously counsel them that the structuring that is 
being put together has to meet certain requirements 
of public companies and that public interest and 
minority interest must be kept in mind. Requirements 
of foreign collaborators and private equity investors, if 
any, have also to be met.

Promoter-driven companies are well aware of cor-
porate governance issues and want to comply with 
corporate governance norms while restructuring. 
This is partly because today many companies have 
independent board members and are professionally 
managed.

Today you need the experience, skill set, patience 
and the maturity to comprehend potential conflicts to 
carry out an M&A transaction. 

A point of view
Nitin Potdar at J Sagar Associates explains why guiding a promoter-driven company 

through an M&A process can be particularly challenging

The biggest risk we faced 
was that of the transaction 
being set aside after it was 
consummated 
Deepak THM
Partner
Luthra & Luthra
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W e live in exciting and challenging times. A global 
increase in legal and regulatory enforcement 
combined with the emergence of technology-

driven risks and opportunities means that the role of in-
house counsel is becoming more demanding each day. 
As we become used to an era of exponential information 
growth, “big data” and an “always on”, “on demand” 
digital business landscape, it is worthwhile to do a self-
assessment check and ask ourselves the questions 
below to get a realistic estimate of whether we are doing 
enough to be “leading” this change.

At the outset, we may not have perfect responses to 
these issues but by focusing on what lies ahead of us, 
our paths may be better enlightened and illuminated.

Are we studying the emerging global regulatory 
framework and identifying trends? This framework 
can provide useful insights into the kind of legal, compli-
ance and contractual risks we need to be aware of and 
help us prepare a framework to effectively manage these 
risks. Some big pieces of regulation have been agreed, 
such as the US Volcker rule (part of the Dodd-Frank Wall 
Street Reform and Consumer Protection Act, which will, 
among other things, separate out proprietary trading 
activities in US banks), but others, such as the proposed 
new European directive on data protection, are still 
under active debate.

Are we ready to face the era of big data? As busi-
nesses move towards the new digital age and “big data” 
and “analytics” become the new normal, the extent to 
which we, as lawyers, can help our clients organize and 
analyse these data and manage our workloads effec-
tively will be the key differentiator in our own and our 
teams’ performance.

Are we collaborating seamlessly on a global scale? 
As businesses become agile, interconnected and intel-
ligent, are we adequately harnessing the tools of social 
and professional networks to effectively collaborate on 
a global scale to become nimble and fast, reducing our 
turnaround time and increasing our productivity? Are we 
increasing our collaboration with our business clients to 
find proactive solutions to emerging risks?

Are we leading our companies by fostering a meri-
tocratic culture that combines “high performance” 
with “high integrity”? Do our business leaders view 
us as the “conscience keepers” of our organization or 
would we rather be seen as “business enablers”? Do 
we aspire to lead our companies or at least one of its 
vertical businesses one day? Is that a sustainable career 
aspiration?

Are we and the companies we work with investing 
adequately in our skills? To be increasingly relevant to 
our businesses and survive in this knowledge-driven mar-
ketplace where diverse skills are valued, we will need to 
take complete ownership of our careers. We will need to 
rapidly upgrade and enhance our skills by acquiring com-
petencies across functions such as corporate, tax, com-
pliance, finance and audit. This is all the more imperative 
as businesses expect us to “do more with less”.

Have we looked at and identified our talent pipeline 
and are we ready with succession plans? As the legal 
services market matures and legal departments move 
towards hiring and retaining top talent, it is worthwhile 
to prepare a recruitment and retention strategy aimed 
at keeping our lawyers highly motivated and engaged in 
their work. Identifying high-potential employees and offer-
ing them the opportunity to work with various business 
verticals across the world can be a step in this direction.

How are we tackling corporate transparency, 
corporate governance and integrity concerns? With 
increasing anti-bribery enforcement actions under 
the US Foreign Corrupt Practices Act, the UK Bribery 
Act 2010 and similar legislation across the world, our 
compliance teams will need to constantly focus on due 
diligence and compliance training and education for our 
internal clients and foster a culture of “zero tolerance” to 
corruption. Employees and the public now have access 
to several channels to disclose company informa-
tion, including Dodd-Frank’s whistleblower provisions, 
WikiLeaks and social media. In addition, we will continue 
to see increasing enforcement around competition law, 
environmental compliance and taxation.

As part of our day jobs, we can and must do more 
to embed a culture of compliance and risk discipline 
(i.e. risk identification and mitigation) into the business. 
In-house lawyers aspiring to leadership positions across 
their organizations must continue to invest in sharpening 
and broadening their skills, shift to high-value and effi-
cient work streams and stay deeply engaged with their 
risk, internal audit and compliance functions.

Our profession calls for a higher standard from all of 
us and there has never been a better time to lead than 
now. g

Kapil Chaudhary poses some pertinent questions to 
help in-house counsel evaluate whether they are  
fulfilling their role as business leaders

Time for self-assessment

Kapil Chaudhary is counsel for IBM’s Services Integration Hub 
(East) in Singapore. He was previously the India general counsel for  
Schlumberger and Star News. The views expressed in this article are 
personal and do not in any way represent the views of IBM.
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In the 
limelight

International legal advisers take centre stage as India Business Law 
Journal reveals the best foreign law firms for India-related work

Vandana Chatlani reports
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“P
olicy paralysis” has been the mantra 
defining India’s economic and politi-
cal trajectory over the past 12 months. 
A general climate of uncertainty com-
pounded by frustration and disappoint-

ment over the staggering fall in India’s economic growth has 
tempered deal making.

Corruption, retrospective taxation, regulatory roadblocks 
and compliance continue to plague existing and potential 
foreign investors, however, many appear hopeful that India’s 
new government under the Bharatiya Janata Party will 
reinvigorate the country’s economic, commercial and legal 
landscape and iron out some of these issues. 

Indian companies exploring growth opportunities around 
the world have faced similar hurdles. Many are relying on 
their international legal advisers for anti-corruption, com-
pliance and liability advice in the UK, the US, the EU and 
beyond.

Rigorous analysis

As India’s new government sets the stage for the coun-
try’s future, India Business Law Journal highlights the India-
related achievements and activities of law firms around 
the world. Our report, now in its eighth year, draws on an 
analysis of over 600 law firms from every continent that have 
recorded transactions or cases with an Indian connection 
over the past 12 months.

In the pursuit of objectivity, our conclusions are based 

on thorough research, extensive editorial experience, cor-
respondence with corporate counsel and Indian law firms, 
as well as a broad network of contacts.

As in previous years, we received hundreds of submis-
sions from law firms and carefully reviewed public and 
other records, along with reports in Indian and international 
media, to ensure the accuracy of our information.

Based on these efforts, India Business Law Journal is 
pleased to showcase its selections of the top 10 foreign law 
firms for India-related work (page 31). We also list 10 firms 
that are considered key players for India-related assign-
ments (page 33), and an additional 18 firms that are catego-
rized as significant players (page 38).

As in previous years, we pay close attention to regional 
and specialist firms in key economies such as Singapore 
and Canada, emerging regions such as sub-Saharan Africa, 

I have focused a lot on the 
telecom sector and in this 
sector, Allen & Overy and 
Clifford Chance have the 
edge over others
Jayan Dsouza
Vice President of M&A
Essar Services India
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and offshore jurisdictions. We identify 16 firms in this cat-
egory that are well positioned to take on India-related man-
dates (see page 42).

We further highlight 46 “firms to watch” (page 47). Some 
of these firms have established strong relationships with 
India-focused clients while others may be determined to 
reinvigorate the burgeoning India practices they had in the 
past. We believe, on the evidence available, that these firms 
are dedicated to India and enthusiastic about attracting 
India-related work.

All of the lists are in alphabetical order. Our top 10 table 
consists of law firms that have robust India practices and 
roles on headline transactions involving Indian businesses, 
as a result of their superior reputation in the Indian and inter-
national market, experience across practice areas, size and 
geographical reach. These names often remain the same, 
although two new entrants prove that there is always room 
for competition on the India stage.

The top 10 foreign firms

As a legal adviser on 11 of India Business Law Journal’s 
2013 Deals of the Year, Allen & Overy proves once again 
that it is a heavyweight for India deals. Its achievements 
include acting for Baring Private Equity Asia on its acquisi-
tion of a stake in Hexaware Technologies; advising Bharti 
Airtel on a US$1 billion bond offering; advising on the 
purchase of Bush Foods Overseas by a Qatar investment 
vehicle; and a refinancing for Piramal Healthcare. “Allen & 
Overy has strong capabilities in cross-border financings 
involving jurisdictions throughout Asia including India,” 
says Paul Schrecongost, executive director and senior legal 
counsel at Nomura in Singapore. “I have the most contact 
with Gautam [Narasimhan], who is qualified in India as well 
as England and Wales,” says Schrecongost. “Gautam is 
capable and extremely knowledgeable about India.” Allen 
& Overy’s client list includes Reliance Industries, the Tata 
Group, Vedanta, Aditya Birla, Jindal Steel, GMR and State 
Bank of India.

Clifford Chance advised on the transfer of Oerlikon units 
to Jiangsu Jinsheng Group and a murabaha financing facil-
ity for a subsidiary of Alok Industries. It also recently advised 
on Ramky Enviro Engineers’ acquisition of Australia’s 
Enviropacific Services. Jayan Dsouza, vice president of 
mergers and acquisitions at Essar Services India, is a happy 
client. “I have focused a lot on the telecom sector and in 
this sector, Allen & Overy and Clifford Chance have the 
edge over others,” says Dsouza. Clients praise banking and 
finance partner Andrew Brereton for his work.

DLA Piper moves into the top 10 after attracting an 
exciting array of India-related mandates across practice 
areas. The firm advised the underwriters on Power Grid 
Corporation of India’s US$1.13 billion further offering of 
equity shares; Etihad in connection with its purchase of a 
24% stake in Jet Airways; and Mahindra & Mahindra on its 
global alliance with CIE Automotive. It also assisted pub-
lishing group Gruner + Jahr on its acquisition of VideoPlay, 
and the Marmon Group, a Berkshire Hathaway company, 
on its US$1.1 billion acquisition of IMI’s beverage dispense 
and merchandising divisions including acquiring the India 
business of IMI. “DLA Piper offers pragmatic solutions to 
its clients and we had a professionally enriching experi-
ence interacting with them,” says Cyril Shroff, the managing 
partner of Amarchand Mangaldas, who worked with the firm 
on the Jet-Etihad deal. Another Indian lawyer says the firm 
“has very good local law expertise in several countries” and 
praises its professionals for being “knowledgeable, friendly 
and easily approachable”.

Freshfields Bruckhaus Deringer strengthened its India 
practice after poaching capital markets specialist Arun 
Balasubramanian from Linklaters last July. Subramanian 
was named co-head of the firm’s India practice and works 
alongside Pratap Amin, the chairman of Freshfields’ India 
group. The firm advised British private equity firm Triton on 
its sale of Rutgers, a Belgium-based coal tar pitch manu-
facturer, to Rain CII Carbon, a subsidiary of Hyderabad-
based Rain Commodities. It also acted for Pearson on the 
purchase by Penguin Random House of Ananda Publishers’ 
stake in Penguin Books India. Freshfields has also seen 
activity on the disputes front with Hong Kong partner Lucy 
Reed sitting as one of the arbitrators in an LCIA India pro-
ceeding involving the Hiranandani Group in a family dispute 
over real estate. MP Bharucha, a senior partner at Bharucha 
& Partners in Mumbai, provides a glowing reference, saying 
that “Freshfields ranks above all others”. He appreciates the 
firm’s “superlative quality across offices and lawyers right 
down to associates”, adding: “One can never go wrong with 
them on your side.”

With a strong portfolio of work, Herbert Smith Freehills 
had no trouble holding on to its spot in the top 10. The 
firm counts Strides Arcolab, Godrej Consumer Products, 

Top 10
Allen & Overy

Clifford Chance

DLA Piper

Freshfields Bruckhaus Deringer

Herbert Smith Freehills

Jones Day

Latham & Watkins

Linklaters

Slaughter and May

Shearman & Sterling

DLA Piper offers pragmatic 
solutions to its clients and we 
had a professionally enriching 
experience interacting with them
Cyril Shroff
Managing Partner 
Amarchand Mangaldas
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Interglobe Enterprises, Aurobindo Pharma, Essar Energy, 
United Breweries Holdings and the Indian government 
among its clients. Mukesh Bhavnani, group general coun-
sel and company secretary at Bharti Enterprises, has 
worked with the firm for many years and notes that it “has 
some exceptionally brilliant and experienced lawyers, well 
versed with legal systems of emerging markets”. Bhavnani 
adds that the firm is cost-efficient, “understands business 
objectives”, and offers “legal solutions which are viable in 
commercial realities”. He recommends John Ogilvie and 
Alan Montgomery. Apart from making its mark on standout 
deals, the firm is active in collaborations with law schools 
and social causes in India. It conducted a one-week lecture 
programme with the dean of Oxford Law School at National 
Law University in Delhi; held a national corporate law moot 
court competition with National University of Juridical 
Sciences; and set up HSF Bridge, which aims to link law 
students with local charities in India.

The go-to partners for India work at Jones Day are Manoj 
Bhargava, Sushma Jobanputra, Sumesh Sawhney, Geoffrey 
Stewart and Baiju Vasani. The firm continues to be a leader 
on capital markets deals having advised DLF with respect 
to US law in its US$345 million equity share institutional 
placement programme, Sterling Biotech on the restructuring 
of US$134.5 million of its outstanding zero coupon convert-
ible bonds due in 2012, and a syndicate of 10 banks on 
the US$180 million institutional private placement of equity 
shares of Adani Ports and Special Economic Zone. In the 
past 12 months, the firm has completed capital markets 

transactions for Oberoi Realty, Procter & Gamble India, Axis 
Capital, DQ Entertainment, West Pioneer Properties and 
more. The firm also closed deals for Tata Technologies in its 
leveraged acquisition through a reverse triangular merger 
of Cambric Holdings, and Cooper Tire & Rubber in connec-
tion with the financing aspects of its proposed merger with 
Apollo Tyres.

Another contender for the capital markets crown is 

Freshfields ranks above all 
others … One can never go 
wrong with them on your side
MP Bharucha
Senior Partner 
Bharucha & Partners
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Latham & Watkins. The firm prides itself on its capabili-
ties to do both US and UK listings and advise on high-yield 
and investment-grade bond deals governed by New York 
and English law. Latham & Watkins won accolades for its 
role on three of our 2013 Deals of the Year, all in the capital 
markets category. The firm was international legal adviser 
to the underwriters on Just Dial’s IPO, adviser to Vedanta 
Resources on its US$1.7 billion high-yield bond offering, 
and acted for WNS Holdings on its secondary offering of 
American depositary shares. The firm’s India group com-
prises more than 50 lawyers across 32 offices, a number of 
whom are fluent in Hindi, Gujarati, Punjabi and Tamil.

Despite losing one of its key India partners to Freshfields, 
Linklaters continued to play a key role on the India stage 
with a spate of interesting deals, eight of which were recog-
nized in our 2013 Deals of the Year. On the infrastructure and 
energy front, the firm represented the lenders on a financing 
agreement for the Amakhala Emoyeni wind farm in South 
Africa, a project of Cennergi, an Indian-South African joint 
venture. It also advised the Anglo-Dutch parent company 
of Hindustan Unilever (HUL) on its US$5.4 billion open offer 
to HUL’s shareholders, and acted for the book running lead 
managers on Fortis Healthcare’s combined equity fundrais-
ing. Schrecongost at Nomura Singapore highlights his posi-
tive experience with Philip Badge and Aditya Shroff, noting 
in particular Shroff’s ability to “draw on a depth of Indian 
regulatory insight gained in his past role as in-house counsel 
with ICICI Bank”.

The second new name in the top 10 is Slaughter and 
May. The firm won its place thanks to headline deals such 
as Diageo’s tender offer to acquire a further 26% in United 
Spirits. It has also advised GlaxoSmithKline on its voluntary 
offer to increase its stake in its publicly listed pharmaceuti-
cals subsidiary in India; acted for Ratnakar Bank on English 
law aspects of its acquisition of Royal Bank of Scotland’s 
business banking, credit card and residential mortgage 
portfolio in India; and advised Malaysian Airports Holdings 
on its rights of first refusal related to the proposed acquisi-
tion of a 40% stake in the company managing operations 
at Sabiha Gokcen Airport from GMR group. Simon Hall and 
Nilufer von Bismarck co-head the firm’s India practice from 
London.

A London-based general counsel has engaged Slaughter 
and May for a range of M&A transactions in India, includ-
ing public tender offers. “The choice of Slaughters arises 
from their position as one of our main regular and trusted 
corporate advisers as well as the particular experience their 
team has of Indian transactions,” says the client, who chose 
to remain anonymous. “It is very hard to beat them in M&A. 
Simon Nicholls [has] excellent legal skills coupled with a 
very commercial, creative and inquisitive approach and [is] 
genuinely a nice guy to work with.”

Maintaining a robust portfolio of deals, Shearman & 
Sterling rounds off the top 10. The firm is currently advising 
Sun Pharmaceutical Industries on its US$4 billion acquisi-
tion of Ranbaxy Laboratories and is also representing a con-
sortium, led by Capital Square Partners and CX Partners, 
on the acquisition of the global IT and business process 
outsourcing divisions of Aditya Birla Minacs. The firm rep-
resented IntercontinentalExchange Group in its purchase of 
Singapore Mercantile Exchange from Financial Technologies 
(India), and Tata Consultancy Services in its acquisition of 
Alti, a French technology services company. Apart from 
M&A and capital markets work, Shearman & Sterling is also 
handling a number of India-related arbitration matters and 

acting for Matrimony.com in a dispute in the US. Deep Kalra, 
MakeMyTrip’s founder and CEO, who worked with the firm 
on MakeMyTrip’s IPO and two follow-on public offerings, 
says Shearman is “very good, prompt and cost-effective”, 
adding that Matthew Bersani, Sidharth Bhasin, Brian Burke, 
Alex Bevan, Daryl Chew, and Brandon Bang are all “efficient 
and smart”.

“They are brilliant lawyers with a strong sense of commer-
cial balance,” concurs Nandini Navale, counsel at Capital 
Square Partners in Singapore. “Meticulous and dedicated 
teams working cohesively across regions and practices 
make the experience very reassuring.”

Key players

Ashurst retains its momentum on India deals, working 
on acquisitions, infrastructure projects and energy and 
resource transactions. In April, the firm advised Toshiba on 
its investment in Delhi-based waste water treatment and 
clean water solutions provider UEM India. The firm contin-
ues to advise longstanding client GVK on its investment in 
the Alpha coal project in Queensland’s Galilee Basin. Alpha 

[Herbert Smith Freehills] has 
some exceptionally brilliant 
and experienced lawyers, well 
versed with legal systems of 
emerging markets
Mukesh Bhavnani
Group General Counsel and 
Company Secretary
Bharti Enterprises

Key players

Ashurst

Baker & McKenzie

Bird & Bird

Clyde & Co

Davis Polk & Wardwell

Gibson Dunn & Crutcher

Milbank

Norton Rose Fulbright

Reed Smith

White & Case
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is set to become the first coal mine to open in the basin 
and will be one of the largest coal mines in the world. GVK 
recently announced its proposal to sell 51% of the port and 
rail aspects of the project to Aurizon. In conjunction with this 
Ashurst assisted the company in securing state and federal 
environmental approvals and reaching agreements with key 
landholders and with Samsung with respect to the construc-
tion of the port.

Baker & McKenzie moves up to the key players category 
on the back of its strong corporate law and banking and 
finance credentials. The firm advised Infosys on the listing 
of its American depositary shares on NYSE Euronext’s Paris 
and London markets; Japan’s Oji Holdings Corporation 
on its joint venture in India with JK Paper; and Mahindra 
& Mahindra on its participation in the first Formula E rac-
ing season, 2014-15. Ashok Lalwani (global head of the 
India practice), Sandeep Uberoi and Kyle Pilkington acted 
as international transaction counsel to Religare Capital 
Markets, SBI Capital Markets and Yes Bank as book run-
ning lead managers in relation to a proposed `5 billion 
(US$84 million) rights offering by Kesoram Industries, an 
India-based conglomerate and part of the BK Birla Group. 
Another deal saw Boo Bee Chun and Yong Kai Chang 
advise Chongqing Sanfeng Environmental Industry Group 
on the development of its international waste management 
business, which involved a US$70 million regional municipal 
waste management project in India. NN Hariharan, the sen-
ior vice president at State Bank of India in Singapore, says 
he prefers working with Baker & McKenzie because “they 

have a higher number of teams, quicker turnaround time, 
provide mutually acceptable solutions in times of need and 
take proactive steps”. 

Bird & Bird has advised Hindustan Cleanenergy for almost 
four years in relation to the UK and European markets. Bird 
& Bird legal director Divya Sharma personally handles all 
of Hindustan Cleanenergy’s M&A transactions. “Divya 
ensures that we get the best of internal resources based 

[Shearman & Sterling are] 
brilliant lawyers with a strong 
sense of commercial balance
Nandini Navale
Counsel
Capital Square Partners
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on the nature of the transaction,” says Narayan Kumar, 
head of wind and international solar at the company. “She 
is doing a fantastic job.” Adds Kumar: “Given that we have 
always shared a warm and open relationship with the firm, 
we have really not felt the need to engage with other law 
firms.” Clients also recommend Nipun Gupta and Jonathan 
Speed. Bird & Bird’s other India mandates include advising 
Butlers Chocolates in connection with its franchise agree-
ment for the opening of cafes in India; assisting Gastech 
Process Engineering (India) in litigation proceedings; and 
working with Indian counsel in advising the International 
Hockey Federation in proceedings before the Competition 
Commission of India.

Clyde & Co now boasts arbitration specialist Prakash 
Pillai, formerly the head of Rajah & Tann’s India and South 
Asia practices. Pillai, who joined Clyde & Co Clasis in 
Singapore last September, brings years of experience in 
handling cases for Indian clients. In the past 12 months, 
Clyde & Co advised SpiceJet on the US$4.4 billion purchase 
of 42 Boeing 737 Max jets – the first purchase of these 
jets in India. On the disputes front, the firm is representing 
Amwal Al Khaleej, a private equity firm, in multiple arbitra-
tions under Indian, English and Mauritius law; Porsche, in 
relation to a dispute over a distribution agreement; and a 
company with a case against a major Indian entity. The firm 
is also advising HDFC Standard Life Insurance, Reliance Life 
Insurance Company and other Indian insurance companies 
in relation to the sale and distribution of their products in 
the Middle East. Other clients in the Middle East include 
Bharti Airtel, Tata Consultancy Services, Cipla and Shapoorji 
Pallonji & Co.

Kirtee Kapoor, the head of Davis Polk & Wardwell’s 
India practice, assisted by Pavan Jawanda, was counsel 
to Citigroup Global Markets India as the financial adviser 
to Wyeth India on its merger with, and into, Pfizer India. 
Citigroup also relied on the firm for advice on the US$5.4 
billion open offer by the Anglo-Dutch parent of Hindustan 
Unilever (HUL) to increase its stake in HUL from 52.48% to 
75%. Reliance Industries turned to Davis Polk for advice on 

tax, environmental law and the US Investment Company 
Act in relation to its US$800 million investment-grade bond 
offering.

Gibson Dunn & Crutcher scores marks for its prominence 
on India deals, but equally for its commitment to pro bono 
activity in India. The firm represented Acumen in the acqui-
sition of a minority interest in Asian Health Alliance, a com-
pany that owns and operates medical diagnostic facilities in 
low income semi-urban and rural areas in India. In the past 
12 months, Indian film production and distribution company 
Eros International consulted Gibson Dunn on its IPO in the 
US, while Prizm Payment Services and its promoters turned 
to the firm for advice on the sale of the company to Hitachi 
and its affiliates. The firm is also representing Bharat Light & 
Power in relation to India Infrastructure Development Fund’s 
second round of investment in the company. 

Milbank – one of our top 10 last year – remains a top con-
tender for India work despite a relatively quiet 12 months, 
thanks to the loyalty of high-profile clients such as Reliance 
Industries and Bharti Infratel. Milbank is currently working 
on proposed IPOs on the Singapore Exchange by two busi-
ness trusts with wind power assets in India. The firm has 
also continued to represent international lenders in a series 
of financings for Reliance Industries’ Jamnagar refinery, 
including a UK Export Finance guaranteed term loan facility, 
a Coface covered term loan facility, a Korea Trade Insurance 
Corporation (K-Sure) covered term loan facility, and a Euler 
Hermes covered term loan facility. Milbank is poised to 
attract a steady stream of capital markets mandates fol-
lowing the arrival of James Grandolfo from Allen & Overy in 
December 2013.

Norton Rose Fulbright also drops to the key players cat-
egory due to a slowdown in India deals. One of its key man-
dates was advising Government of Singapore Investment 
Corporation on English law in connection with its investment 
in Greenko Mauritius. The firm counts Standard Chartered 
Bank, Elgi Equipment, ICICI Bank, Axis Bank and Bank of 
Nova Scotia among its clients.

Reed Smith wins praise for its robust dispute resolution 

Divya [Sharma at Bird & Bird] 
ensures that we get the best of 
internal resources based on the 
nature of the transaction. She 
is doing a fantastic job
Narayan Kumar
Head of Wind and International 
Solar
Hindustan Cleanenergy

I can definitely say that [Reed 
Smith] stands out. They have 
the amazing ability to meet 
timelines and work across all 
time zones
Debolina Partap
Associate Vice President  
and Head of Legal 
Wockhardt
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practice. MP Bharucha at Bharucha & Partners first encoun-
tered the firm during a London Court of International 
Arbitration case between a large Indian conglomerate and 
a US transnational corporation. “Two things left a lasting 
impression,” says Bharucha. “[They were] incisive and 
civil. The latter is a rarity in dispute resolution, which is like 
making a hamburger, bloody; and the blood does tend to 
splatter all over. Through the proceedings, which extended 
over two years, the battle was keen and respectful.” As 
a result, Bharucha often recommends Reed Smith – and 
Gautam Bhattacharyya in particular – to clients in search of 
an international law firm. “Gautam is perceptive, responsive 
and thoughtful with dogged perseverance,” says Bharucha. 
“The hallmarks of an excellent litigator. Another feature is 
Reed Smith’s willingness to accommodate Indian clientele’s 
sensitivity to costs.” Debolina Partap, the associate vice 
president and head of legal at Wockhardt, is another happy 
client. “I can definitely say that [Reed Smith] stands out,” 
she says. “They have the amazing ability to meet timelines 
and work across all time zones.”

White & Case’s India group clocked up an impressive 
number of deals in the past 12 months. The firm is currently 
taking enforcement action in a number of jurisdictions on 
behalf of a client against members of the Unitech Group, 
one of India’s leading real estate investment companies, 
in relation to two arbitral awards which are now unchal-
lengeable in the English courts. The firm also represented 
Citigroup Global Markets, as financial adviser to Sun 
Pharmaceutical Industries in its US$4 billion acquisition of 

Ranbaxy Laboratories, and advised on GMR Infrastructure’s 
joint venture with Megawide Construction Corporation. Other 
mandates include advising Samsung in connection with the 
supply of equipment, software and network management 
services to Reliance Jio Infocomm for the establishment 
of a 4G TD-LTE mobile broadbrand network in India, and 
representing Standard Chartered Bank, China Development 
Bank Corporation and Industrial and Commercial Bank of 
China on a US$480 million syndicated secured financing for 
Adani Power Maharashtra.

Significant players

Berwin Leighton Paisner is one of several new entrants 
to the significant players category. Lodha Group instructed 
the firm when it acquired the Canadian High Commission at 
One Grosvenor Square in London for £306 million (US$512 
million) for residential development. Go Airlines (India) also 
sought the firm’s advice when leasing Airbus A320 aircraft 
from various lessors. One Indian client says “working with 
BLP is fantastic … you can rest assured that they will 
always have their client’s best interests in mind when nego-
tiating”. He strongly recommends Tom Budgett and Jamie 
Wiseman-Clarke. “Both are extremely knowledgeable and 
adaptive to clients’ needs.”

Citigroup Global Markets India turned to Cleary Gottlieb 
Steen & Hamilton for advice on block trades by Novartis 
India, Styrolution ABS, 3M and others. The firm also rep-
resented Lafarge in the sale of a minority stake in Lafarge 



Intelligence report

India Business Law Journal38

Foreign law firms

June 2014

India to Baring Private Equity Asia; advised the brokers 
on NTPC’s US$2.15 offer for sale; and was counsel to the 
underwriters in WNS Holdings’ secondary offer of American 
depositary receipts. Sunil Gadhia, Shreya Lal Damodaran 
and Tihir Sarkar are key contacts for India matters.

Covington & Burling rises to the significant players 
category on account of its interesting portfolio of work 
over the past 12 months. The firm advised Football Sports 
Development on the formation of the Indian Super League; 
Sterlite Technologies on US customs matters; and Balkrishna 
Industries (BKT) in connection with a multi-year agreement 
with Feld Motor Sports making BKT Tires the official and 
exclusive tire sponsor of Monster Jam and its trucks. The 
firm has also advised clients on US employment law matters, 
international trademark matters and strategic public policy 
and government affairs in Africa and South America. In addi-
tion, Covington & Burling has conducted risk assessments 
and developed anti-bribery and anti-corruption policies and 
procedures for a number of India-based companies. 

Another new firm in this category is Debevoise & 
Plimpton. The firm represented AIA Group in its exclusive 
partnership with Citibank to distribute its insurance prod-
ucts in 11 countries in the Asia-Pacific region, including 
India. It also represented Exal Corporation in its acquisi-
tion of a minority stake in Casablanca Industries, an Indian 
company that manufactures cans. Debevoise & Plimpton is 
respected for its private equity and fund formation expertise. 
“Debevoise’s India fund formation practice is differentiated 
by their deep expertise in efficient repatriation of capital and 
the use of domestic vehicles to maximize structural flexibil-
ity,” says one satisfied client. “On the transaction side, they 
understand onshore governance – not just on paper – but in 
practice. This strategic insight combined with world-class 
responsiveness and drafting is unparalleled in India.”

Dentons gained a place in the significant players cat-
egory by winning roles on a wide range of finance and 
fund-related deals, corporate and commercial matters, 
and energy, transport and infrastructure transactions. The 
firm’s clients include ONGC Videsh, Oil India, Mahindra 

& Mahindra, Makharia Organics, Hindustan Motors, Duet 
India Hotels, Essar Steel India, GMR Infrastructure, State 
Bank of India, Kotak Mahindra Bank, Bank of Baroda and 
Asian Development Bank. In the past 12 months, the firm 
has advised on a US$800 million syndicated term loan facil-
ity granted to Lanco Resources International and Lanco 
Resources Australia to finance the acquisition of Griffin 
Coal Mining Company and Carpenter Mine Management. It 
also represented Duet India Hotels on its joint venture with 
InterContinental Hotels Group to develop new Holiday Inn 
Express hotels across India; Grand Prix India on the pro-
posed construction of a Formula 1 racing circuit near Kolkata; 
and Oman LNG and Abu Dhabi Gas Liquefaction Company 
on their export of LNG for Dabhol Power Company.

Eversheds took on a steady stream of India work in 
the past 12 months. On the transactional side, the firm 
advised Sequoia Capital on its acquisition of a stake in 
True Software Scandinavia and closed several corporate 
deals for Flemingo Duty Free Shops. The firm also assisted 
Amira Foods, listed in Mumbai and New York, on its bid for 
Tilda Rice. Eversheds’ dispute resolution team in Singapore 
handled a number of cases with an Indian element. In one 
high-profile case, Eversheds was counsel to the govern-
ment of India in an arbitration initiated by Pakistan in 2010 
to prevent India from constructing a hydroelectric project 
on the Kishenganga River. A court of arbitration, constituted 
in line with the dispute resolution clause of the 1960 Indus 
Waters Treaty, upheld India’s right to construct the project, 
but set conditions to prevent environmental harm down-
stream and mitigate the effect of reduced flows on a power 
project Pakistan was constructing.

Fladgate has strong links with high net worth individuals 
of Indian origin and, in addition to advising on their invest-
ments, has worked with them on several commercial projects 
in the UK and the Middle East. The owners of a hotel project 
in Dubai’s Burj Khalifa district called on Fladgate in relation 
to financing of the construction by a consortium of four UAE 
banks and the hotel’s operation by the Taj Group of Hotels. 
The firm is also advising Jindal Steel & Power in an ongoing 
arbitration over the sale of 12 river barges and acting for 
one of the company’s subsidiaries in the UAE in litigation 
concerning an Omani gas plant.

[Simmons & Simmons’ lawyers 
are] efficient and smart [and 
act] as catalysts for positive 
and successful results
Priyank Srivastava
Legal Adviser 
ONGC Videsh

Significant players
Berwin Leighton Paisner
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Foley Hoag earns a spot in the significant players cat-
egory for its vibrant India practice. The firm represents Lupin 
Atlantis, a subsidiary of Mumbai-based Lupin, in patent 
prosecution matters; advises iGATE Computer Systems 
on various corporate, employment and litigation matters; 
and acts as counsel to the Pragnya Group, a real estate 
investment firm focused on India, in connection with its 
investment fund. Foley Hoag also provides pro bono serv-
ices to WaterWalla, a non-profit organization with opera-
tions in India that aims to improve lives through clean water 
technology.

Yash Rana, Brian McDaniel and Brinda Dutta focus on 
India-related work at Goodwin Procter. Known for its pri-
vate equity experience, the firm represented TA Associates 
on its minority investment in BillDesk, an Indian provider of 
online bill payment services, and acted for Inventus in the 
formation of a US$110 million venture capital fund to invest 
in India. The firm also represented Sequoia Capital in the 
formation of a US$430 million venture capital and private 
equity fund to invest in India.

Hogan Lovells’ India team is run by partners from a 
range of practice groups in its Singapore, New York, Tokyo, 
London and Washington DC offices. The firm advised 
Kokuyo, Japan’s largest stationery maker, on its acquisition 
of Riddhi Enterprises, a Mumbai-based notebook manufac-
turer. A Japanese trading house consulted Hogan Lovells 
on London Court of International Arbitration proceedings 
in Singapore against an Indian information technology 
company in respect of outstanding debts under a contract 

to supply telecoms equipment from China to India. Hogan 
Lovells also represented various clients on the default of 
Indian foreign currency convertible bonds including advising 

[Lawyers at Anjarwalla & Khanna] 
carry very good knowledge of 
various areas of law on which 
we consulted them. They 
are approachable, prompt, 
responsive and articulate
Sarang Bhanage
Chief Corporate Counsel 
Tech Mahindra
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on related restructurings and enforcement proceedings. 
Last May, Patrick Sherrington replaced Crispin Rapinet as 
Hogan Lovells’ regional managing partner for Asia and the 
Middle East. Sherrington is based in Hong Kong and leads 
the India regional practice.

Kelley Drye & Warren moves up a category with a 
healthy roster of clients with interests in India. “We have 
used Kelley Drye & Warren for our M&A transactions and 
some US tax advice,” says one client. “We chose to work 
with them because they are reliable, dependable and proac-
tive and their partner Deepak Nambiar is someone who 
we trust.” The firm’s client list includes Tata Consultancy 
Services, Ranbaxy Pharmaceuticals, Wockhardt, Dr Reddy’s 
Laboratories, Indecomm Global, Serco Global Services, 
Zydus Pharmaceuticals and Cadila Healthcare. The firm has 
acted for Louis Berger Group, a multinational construction 
and consulting company, in connection with commercial 
contracts relating to infrastructure projects throughout 
India; advised an Indian joint venture defence company on 
US regulations; and represented an Indian-owned Nigerian 
company, Continental Transfert Technique, seeking to 
enforce an arbitration award.

King & Spalding enters the significant players category 
after handling several India-focused mandates, particularly 
in the energy and infrastructure fields. The firm represented 
Hiranandani Gas Company on various matters in connec-
tion with an onshore LNG import terminal project on India’s 
west coast. The firm was also international counsel to 
Adjaristsqali Georgia, owned by Tata Power and Norway’s 
Clean Energy Invest, on the development, financing and 
construction of hydropower facilities in Georgia and a cross-
border Georgia-Turkey transmission project. In addition, the 
firm advised affiliates of India-based Zee Entertainment in 
connection with their acquisition of LifeMed Media. The firm 
is currently assisting on a number of high-profile arbitration 
matters involving Indian clients.

O’Melveny & Myers worked on some large M&A deals in 
the IT sector over the past 12 months. The firm represented 
the institutional investor that co-invested with Bain Capital 
in the purchase of an equity stake in US-listed Genpact; 
advised the Canada Pension Plan Investment Board on its 
purchase, alongside affiliates of Baring Private Equity Asia, of 
a controlling interest in Hexaware Technologies; and advised 
Partners Group in connection with its acquisition of a major-
ity stake in CSS Corp for approximately US$270 million. Ben 
Harris, the managing director of Orchard Capital Partners 
Asia, instructed the firm on a number of complex Indian 
financial restructurings and commends it for being “very 
professional”, “knowledgeable” and “a pleasure to work 
with”. Harris adds that “Pooja Sinha is very knowledgeable 
with invaluable Indian experience” and “Damien Coles is 
smart and very much understands the client’s needs”. The 
firm is recognized for its capital markets, private equity and 
financing capabilities.

Ropes & Gray has seen an increase in India-related work 
as a result of anti-corruption and M&A work in connection 
with its clients’ investments in India. Asheesh Goel, co-head 
of the firm’s global anti-corruption practice, works with 
clients in India in relation to internal investigations, govern-
ment investigations and enforcement actions. Over the past 
two years, the firm has represented Kohlberg Kravis Roberts 
& Co and Blackstone in conducting India-focused pre-
investment anti-corruption due diligence for over 20 deals. 
The firm advised a former senior executive of a US-based 
global retail giant in relation to a joint venture in India which 

is under investigation by the US Department of Justice. 
Ropes & Gray has also represented an ad hoc committee 
of bondholders on the restructuring of foreign currency con-
vertible bonds issued by Suzlon Energy.

Priyank Srivastava, a legal adviser at ONGC Videsh, 
praises Simmons & Simmons’ lawyers for being “efficient 
and smart” and for acting “as catalysts for positive and 
successful results to encourage further development and 
growth in commercial transactions”. Srivastava says “sup-
port by Vivien Yang, Ian Wood and Matthew Davis was com-
mendable” but he was happy with all the lawyers he worked 
with. The firm’s achievements include acting for New Delhi-
based Skyways Group on the setup of its German business 
operations; representing Armada C7 on a US$150 million 
bridge financing provided by a syndicate of Indian lenders; 
and advising Ishaan Real Estate on the proposed sale of its 
property interests to Chalet Hotels and other entities con-
nected to K Raheja Corp for approximately £70.3 million.

Simpson Thacher & Bartlett advised longstanding client 
Kohlberg Kravis Roberts & Co (KKR) on its US$200 million 
investment in Gland Pharma. The firm also advised KKR 
on its US$630 million purchase of Warburg Pincus’ stake 
in Alliance Tire Group. Recently, SSG Capital consulted 
Simpson Thacher on the formation of SSG Capital Partners 
III, its third Asia-Pacific special situations and distressed 
investments private equity fund. The fund will focus on 
investments in China, India and Indonesia. 

TLT Solicitors makes its first appearance in the significant 
firms category after a flurry of banking transactions. The firm 
advised on the amendment and restatement of a US$10.95 
million loan facility from Allahabad Bank in Hong Kong to 
Kentucky Copper and also advised on a US$16.75 million 
club term loan facility to finance the construction by Raks 
Pharma of a manufacturing facility for pharmaceutical prod-
ucts at Dahej in Gujarat. The firm’s clients include Punjab 
National Bank, Syndicate Bank, Export-Import Bank of India, 
Axis Bank and Bank of Baroda. TLT recently recruited Shruti 
Agrawal, an Indian-qualified lawyer who trained at J Sagar 
Associates in Mumbai and Baker & McKenzie in London.

Sonia [Xavier] was extremely 
knowledgeable on relevant 
Mauritian laws, going out of her 
way to accommodate both the 
needs of our client and also  
the other side
Matthew Davis
Associate 
Simmons & Simmons



Intelligence report

India Business Law Journal 41

Foreign law firms

June 2014

Mark Beeley, James Loftis, Nicholas Song and Christopher 
Walker are key India contacts at Vinson & Elkins. The firm 
represents clients on projects, disputes and investments in 
India. The dispute resolution practice has been particularly 
busy with a focus on ICC arbitration, UNCITRAL arbitration 
and proceedings before the Permanent Court of Arbitration 
in the Hague.

Regional and specialist firms

Anjarwalla & Khanna has a long history of assisting Indian 
clients with their expansion plans in Kenya. The firm has 
particular experience on telecommunications transactions, 
infrastructure and projects, natural resources, and banking 
and finance. Over the past 12 months, Anjarwalla & Khanna 
acted for Essar Telecom Kenya on its proposed sale of a 
substantial part of its mobile business to Airtel and Safaricom, 
and represented Essar Energy Overseas on its exit from 
Kenya Petroleum Refineries. Dsouza at Essar Services India 
has worked with the firm for almost three years and is “really 
impressed by the quality of their work”. Dsouza adds that 
the firm’s “partners and associates are extremely hands-on 
and thorough in their approach”. The firm has advised Tech 
Mahindra for four years on labour law, real property law, con-
tract law and other matters. Chief corporate counsel Sarang 
Bhanage says: “Ms Anne Kiunuhe, Ms Elizabeth Karanja and 
Mr Karim Anjarwalla … carry very good knowledge of various 
areas of law on which we consulted them. They are approach-
able, prompt, responsive and articulate.”

Appleby’s Mauritian office has seen a slowdown in 
India-related work as a result of the uncertainty surround-
ing the renegotiation of the double tax avoidance agree-
ment between India and Mauritius, with investors adopting 
a wait-and-watch approach. Nevertheless, in the past 12 
months the firm has advised Standard Chartered Bank as 
Mauritius counsel in connection with the joint acquisition by 
ONGC Videsh and Oil India of Videocon’s 10% stake in a 
giant Mozambique gas field, and represented a consortium 
of lenders on a US$1.2 billion loan to Vedanta Resources to 
refinance a loan it took in 2011 to buy Cairn India.

Hong Kong-based Arun Nigam Associates advises 
Indian public sector banks in Hong Kong on banking and 
trade financing transactions, and Indian private sector 
banks in Hong Kong and India on banking, trade financing 
and standby letter of credit transactions. The firm is also 
starting to assist listed Indian companies with document 
processing in Hong Kong for imports from China. Litigation 
partner Mark Pierrepont has been acting for Indian public 
and private sector banks in Hong Kong on defaulting loans 
and a variety of other disputes. He has also represented 
Indian listed companies and Indian-owned companies in 
Hong Kong on litigation matters relating to Hong Kong, 
China and Singapore. The firm’s clients include ICICI Bank, 
the Indian Chamber of Commerce in Hong Kong, Eveready 
Industries, Himadri Chemicals and Geodesic.

Aron Harilela, the chairman and CEO of Harilela Hotels in 
Hong Kong, says the firm has been “very professional and 
very thorough”. Harilela Hotels purchased some sizeable 
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[Corrs Chambers Westgarth] 
brought very valuable industry 
and regional insights to our 
organization through their vast 
experience and know-how
Venki Prathivadi
Vice President for Australia 
and New Zealand
Kony Solutions

real estate and “Arun Nigam Associates helped us from 
conception to completion on this project”, says Harilela. 
“We were under a tight time frame. Arun Nigam and Rakhi 
Pritmani worked diligently and we were successful in our 
purchase”.

Bennett Jones regularly acts for Indian and India-based 
multinational companies in transactions involving invest-
ment in and trade with Canada. It also advises Canadian 
and US companies in relation to their activities in India. 
Notable mandates over the past 12 months have included 
acting for IL&FS Investment Managers on a new Canada-
India investment fund; assisting a Canadian solar energy 
company in relation to the expansion of Indian projects; 
assisting an Indian pharmaceutical company with respect 
to its Canadian operations; and assisting Indian energy 
companies in their ongoing review of Canadian oil and gas 
investment opportunities. Sanjay Mitra, the managing part-
ner and company secretary at IL&FS Investment Managers, 
worked with India business group chair Raj Sahni and 
Michael Barrett in connection with an India-focused fund. 
“The experience was very good both in terms of knowledge 
on the subject and also meeting timelines,” he says. 

Conyers Dill & Pearman wins praise from Matthew Davis, 
an associate at Simmons & Simmons in Hong Kong, for 
being “commercially orientated, practical and responsive”. 
Davis holds Stephen Scali and Sonia Xavier in high regard. 
“Sonia was extremely knowledgeable on relevant Mauritian 
laws, going out of her way to accommodate both the needs 
of our client and also the other side,” says Davis. Divyanshu 
Pandey, a partner at J Sagar Associates, is equally appre-
ciative of the firm’s capabilities and praises Scali for being 
“approachable, prompt and [providing] seasoned advice”. 
Pandey adds that Conyers was “fully conversant and appre-
ciated the complexities of a cross-border transaction and 
various aspects involved in such transactions”. The firm 
was Mauritius counsel to Bain Capital and Golden Gate 
Capital in connection with debt financing provided by Credit 
Suisse to a private investor group for the acquisition of BMC 
Software for US$6.9 billion.

Corrs Chambers Westgarth has been the adviser of 
choice for investments in Australia by high-profile Indian 
companies such as Infosys, Mahindra Satyam, Gujarat NRE 

Coke, Aditya Birla Minerals and Adani Group. It recently 
advised a major corporation which has been engaged to 
build an infrastructure technology system for the state of 
Victoria, in relation to subcontracting arrangements with an 
Indian technology company. It also advised a major Indian 
food manufacturer on labelling requirements for exports to 
Australia. Corrs “brought very valuable industry and regional 
insights to our organization through their vast experience 
and know-how,” says Venki Prathivadi, vice president for 
Australia and New Zealand at Kony Solutions. “They were 
easy to work with in all areas and we were impressed 
with their ability to speak to our technical consultants and 
managers in an easy to understand manner that avoided 
heavy legal language.” Prathivadi, who worked with the firm 
in his previous role as senior vice president at Mahindra 
Satyam, says that Philip Catania and Arvind Dixit “are both 
exceptional gentlemen and highly professional in their 
interactions”.

Drew & Napier is widely lauded for its arbitration capabili-
ties. Bomi Daruwala, a partner at Vaish Associates, who has 
engaged the firm on an arbitration matter in Singapore, says 
“they are the best in business” and “very good on strategy”. 
Daruwala sees Davinder Singh as “the most respected 
lawyer in Singapore” and calls Jaikanth Shankar “a very 
able deputy [who] is also impressive”. Singh is advising 
Singapore Technologies Kinetics (ST Kinetics) and work-
ing with an Indian senior counsel in connection with a writ 
petition filed in India to set aside certain orders which debar 
ST Kinetics from further business dealings in India for 10 
years. Drew & Napier also obtained a ruling in favour of a 
leading pulp and paper company on a dispute arising from 
its supply of pulp to an Indian paper mill. Leena Pinsler, who 
began her career at Drew & Napier, returned to the firm last 
October and intends to help develop the India practice. 

Fellow Singaporean firm Duane Morris & Selvam clocked 
up several capital market deals in the past 12 months. The 
firm was counsel to Alstom T&D India on its US$48 million 
offering of shares in an institutional placement programme to 
qualified institutional buyers in India and concurrent private 
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placements outside India and the US. The firm was also inter-
national counsel on Dhanlaxmi Bank’s US$11.3 million sale of 
its shares in a qualified institutional placement in India. Indian 
firms Khaitan & Co and Luthra & Luthra have approached 
Duane Morris & Selvam to pitch with them for Indian deals.

Middle East firm Galadari specializes in investment strate-
gies in the hotel, hospital and real estate sectors. The firm 
also handles banking and finance transactions and contract 

enforcement for Indian companies. Marico India engaged the 
firm on the restructuring and transfer of its shares in Kaya 
Holding in Singapore. In a separate matter, the firm restruc-
tured 16 Kaya Middle East skin clinics and also handled 
renegotiations with local sponsors. Galadari also advised SDV 
International Logistics on a successful action in the Dubai 
courts for recovery of freight charges and unpaid customs 
duty.

Heuking Kühn Lüer Wojtek’s India practice offers advice 
to Indian clients entering the German market and supports 
German clients investing in India. The firm’s core strengths 
on India deals are corporate and M&A work, IP, and media 
and technology. Heuking has advised a German shipping 
company on the potential sale of its shareholding in TM 
International Logistics in Kolkata; acted for the German sub-
sidiary of a London listed company in relation to a supply 
agreement with an Indian clothing manufacturer; and repre-
sented a German chemicals distributor on the acquisition of a 
stake in an Indian chemicals manufacturer and the negotiation 
of a joint venture agreement with its Indian partner. Stephen 
Mathias, a partner at Kochhar & Co in Bangalore, worked with 
the firm on a matter involving a claim against an Indian com-
pany. “I found them to be very responsive and commercially 
minded in considering the issues and willing to think through 
carefully the risks to the client.”

Inventus Law is known for its private equity work. The US 
firm works with early stage companies on their formation, 
capital raising and financing. Inventus also guides clients 
on debt financing and banking, M&A, securities laws and 

[Drew & Napier is] the best in 
business [and] very good  
on strategy
Bomi Daruwala
Partner 
Vaish Associates
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I found [Heuking] to be very 
responsive and commercially 
minded 
Stephen Mathias
Partner 
Kochhar & Co

regulation, employment and compensation, and real estate. 
Sasha Mirchandani, the founder of Kae Capital, praises the 
firm for its “meticulous work”, “quick turnaround time”, and 
constant availability to talk and help. Arun Madhu, general 
counsel at Nexus Venture Partners, says Inventus is “pro-
fessional, responsive and offers very good value for money, 
especially for early stage companies and early stage invest-
ments”. Madhu notes that managing partner Anil Advani “is 
someone whom entrepreneurs and investors seem to get 
comfortable with easily”.

Canadian firm McCarthy Tétrault has undertaken a 
number of India-focused matters in the past 12 months. The 
firm is acting for an India-based consortium that is develop-
ing a hydroelectric project in Georgia; speaking to several 
major Indian energy companies regarding potential invest-
ments in Canada’s oil and gas sector; and working with Indian 
and Indian diaspora broadcasters and their North American 
agents on Canadian market entry, including licensing, dis-
tribution and regulatory compliance. McCarthy Tétrault has 
also landed roles on some infrastructure deals. It continues 
to act as counsel to IFFCO Canada on legal and strategic 
matters relating to the company’s establishment of a C$1.3 
billion (US$1.2 billion) plant in Bécancour, Quebec, for the 
production and marketing of urea fertilizer. A subsidiary of 
Indian Farmers Fertiliser Cooperative is an investor in IFFCO 
Canada.

“McCarthy Tétrault was preselected based on their reputa-
tion of excellence throughout Canada and the depth of their 
expertise with respect to international transactions and all 
fields of law,” says David Tournier, the vice president of legal 
and corporate affairs at IFFCO Canada. “They were pre-
ferred over competitors with similar reputation and expertise 
because it was important for IFFCO Canada to work with 
committed advisers … [they also] offered flexibility in the 
pricing and invoicing of their services, in particular by sharing 
risks with the sponsors and linking an important portion of 
their fees to the success of IFFCO Canada’s project.” 

Banking, finance, corporate law and dispute resolution 
are Shook Lin & Bok’s major practice areas. Pradeep Pillai 
heads up the firm’s India practice, which offers assistance 
on cross-border banking and finance, capital markets, M&A, 
joint ventures, private equity, funds and regulatory issues. The 
firm is currently acting as lead counsel for a fund manager in 
an arbitration involving an Indian fund. It also advised a large 

private sector Indian bank in relation to a facility granted to a 
major Indonesian palm oil plantation company; represented 
the foreign branch of an Indian public sector bank on financial 
facilities granted to a Singaporean print and paper company; 
and is acting for the claimant in an international arbitration 
involving a claim against an Indian mining company. State 
Bank of India (SBI) has engaged Shook Lin & Bok “based on 
their impressive track record and SBI’s satisfactory dealings 
with them for over 15 years,” says NN Hariharan, the senior 
vice president of SBI, Singapore, noting that Aditi Mathur is 
“very competent, seeks to achieve and secure the best inter-
ests for the bank”.

Stikeman Elliott’s work with Indian clients in the context 
of corporate transactions includes providing strategic advice, 
advising boards of directors, and navigating legislation, for-
eign investment regulations and disclosure requirements. 
The firm acted for Indian Oil in negotiations with Progress 
Energy Canada and Petronas Carigali Canada, wholly owned 
affiliates of Petroliam Nasional of Malaysia. On 7 March 2014, 
Indian Oil entered into transaction agreements to acquire 
a 10% interest in Progress Energy’s LNG-destined natural 
gas reserves in British Columbia and in the proposed Pacific 
NorthWest LNG export facility on Canada’s west coast.

Torys has attracted a range of interesting mandates in the 
past 12 months. The firm advised Gujarat State Fertilizers 
& Chemicals on its C$45 million strategic investment in 
Karnalyte Resources through a private placement and off-
take agreement for the purchase of potash from Karnalyte’s 
Wynyard Carnallite project. The Canadian Pension Plan 
Investment Board turned to Torys for advice on its joint ven-
ture with Piramal Enterprises to invest in residential develop-
ment projects in India’s major urban centres, and on structur-
ing its joint venture with the Shapoorji Pallonji Group to invest 
in office assets in India. In addition, the firm represented 
Novelis, a subsidiary of Hindalco, in its US$1 billion global 
asset-based revolving loan facility and a €30 million (US$40 
million) receivables financing.

WongPartnership acted as Singapore counsel for IDFC 
as the sponsor and IDFC Capital (Singapore) as the fund 
manager of India Infrastructure Fund (Singapore), an India-
focused private equity fund which raised US$644 million to 
invest in a diversified portfolio of infrastructure assets in India. 
The firm also assisted Ascendas in relation to the setup of the 
Ascendas India Growth Programme; Cordlife Group in the 

[Inventus law provides] 
meticulous work [and]  
quick turnaround time
Sasha Mirchandani
Founder 
Kae Capital
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acquisition of the cord blood and cord tissue banking busi-
nesses of Australian-listed Cordlife in India, the Philippines 
and Hong Kong; and an Indian national pursuing one of Asia’s 
largest trust and wealth management companies for breaches 
of duty of care arising from the setup and management of an 
offshore structure in Labuan, Malaysia.

Firms to watch

Anderson Mori & Tomotsune looks after Japanese com-
panies keen on M&A and joint ventures in India. Several of the 
firm’s Japanese lawyers have been seconded to Indian law 
firms such as Amarchand Mangaldas, Khaitan & Co and J 
Sagar Associates, and Anderson Mori has hired a few Indian-
qualified lawyers in response to an increase in India-related 
matters directed its way. The firm’s India team has doubled 

in number since 2011. Ryo Kotoura and Ryo Okochi are key 
India contacts.

Bryan Cave assists US companies on cross-border M&A 
deals and investments into India. Recently, the firm’s London, 
Singapore and New York offices worked with Peak Venture 
Partners in connection with the US$340 million acquisition 
of Silverlink Resorts (BVI) from Indian real estate developer 
DLF. In addition, the firm represented Emerson Electric on its 
acquisition of Virgo Valves and Controls, a manufacturer of 
ball valves and automation systems based in Pune.

Carey Olsen offers Indian companies advice on the estab-
lishment of BVI, Cayman, Guernsey and Jersey companies. 
The firm is providing ongoing Jersey legal advice to Vedanta 
in connection with a Jersey subsidiary issuer, having previ-
ously advised on the issue of convertible bonds by Jersey 
companies.

Chadbourne & Parke has a long history of involvement 
on India deals, marked by peaks and troughs in its activity 
in this market. At present, it is representing a syndicate of 
Indian banks led by the State Bank of India and a syndicate of 
commercial banks led by BNP Paribas in connection with the 
US$4 billion project financing of the 4,000-MW Mundra coal-
fired ultra-mega power project in Gujarat, sponsored by Tata 
Power. Chadbourne & Parke is also representing the devel-
oper in a series of seven waste-to-energy projects in India.

Collins Newman & Co offers the full spectrum of legal 
advice to Indian companies investing in Botswana. Its 
expertise in dealing with regulatory bodies in the country has 
attracted work from the likes of JSW, Shrenuj and Jindal Steel. 

[We use Shook Lin & Bok 
because of] their impressive 
track record and … 
satisfactory dealings with 
them for over 15 years
NN Hariharan
Senior Vice President
State Bank of India, Singapore
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Collins Newman recently acted for Jindal Steel in its acquisi-
tion of CIC Energy’s Mmamabula energy project.

Canadian firm Davies Ward Phillips & Vineberg acted 
as counsel to Tata Chemicals in its acquisition of US-based 
General Chemical Industrial Products for over US$1 billion. It 
also acted for a Canadian pension fund on its formation of a 
joint venture with an Indian partner and an initial acquisition by 
the joint venture of six major real estate development projects 
in India. Davies Ward’s professionals guide clients on M&A, 
international tax matters, mining and resource law, bank and 
capital market financing, and litigation.

Non-resident Indians and their companies often turn to 
Forbes Hare for advice on BVI or Cayman Islands law. 
Bhavesh Patel from Herbert Smith Freehills recently joined the 
firm’s London office. 

Gibraltar’s largest law firm, Hassans, has assisted Indian 
businesses and high net worth individuals with their offshore 
structures and non-India investments. Hassans offers advice 
on corporate and commercial matters, property-related mat-
ters, funds, insurance, financial services, banking, intellectual 
property and litigation.

Hengeler Mueller is building its presence in India through 
clients with interests in the country. The firm acted for 
BorgWarner on its acquisition of Gustav Wahler, which has 
a subsidiary in India, and represented a US-based company 
on its acquisition of a German group which operates a pro-
duction site in India. Hengeler Mueller has profited from the 
addition of Abhijit Narayan, an Indian-qualified lawyer who 
practised with J Sagar Associates for about four years before 
joining the firm.

Homburger’s achievements include advising on the merger 
of Holcim India and Ambuja Cements, and the takeover of 
Lafarge’s worldwide cement operations by Holcim. The Swiss 
firm specializes in corporate law, international arbitration, for-
eign investment into India and the establishment of European 
headquarters by Indian companies.

QRG Enterprises and its Havells India subsidiary called on 
Turkish law firm Mehmet Gun & Partners to assist with IP 
matters and an ongoing court action. The firm prides itself 
on its know-how in relation to dealing with unauthorized IP 
registrations in view of recent precedents set by the Turkish 
Court of Appeals. Mehmet Gun has an IP anti-counterfeiting 
practice as well as an in-house investigations department.

Mori Hamada & Matsumoto has advised Japanese com-
panies on their acquisitions, joint ventures and investments 
in India. Indian entities also seek Mori Hamada’s advice on 
entering Japan. Two Indian-qualified lawyers work with the 
firm – one in Tokyo and one in Singapore. Mori Hamada 
frequently accepts secondees from Indian law firms such as 
AZB & Partners, J Sagar Associates, Trilegal and Khaitan & Co 
and has also sent its lawyers to India for training.

Cyprus firm Neocleous offers corporate, tax, banking and 
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anyone who is seeking a law 
firm for India-UK deals
Sudhir Kamath
Managing Director 
Suntera Energy
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finance, real estate and dispute resolution advice to Indian 
clients. The firm has a corporate lawyer and legal consult-
ant with experience in handling Indian contracts, good links 
with the local Indian High Commission and relationships 
with Indian law firms. Neocleous has assisted an investment 
management company with interests in India’s fast-moving 
consumer goods and mining industries.

Noerr is a European commercial law firm with 490 profes-
sionals in Germany, Europe and the US. Gerald Reger, who 
heads the firm’s India desk, specializes in cross-border M&A 
transactions and has experience in managing Indo-European 
transactions. Noerr is currently advising CIE Automotive, a 
Spanish automotive supplier, on the acquisition of Mahindra 
& Mahindra’s automotive parts business. It has also advised 
companies such as Fabfurnish, FoodPanda and OfficeYes.

A number of India-related mandates were channelled 
Perkins Coie’s way in the past 12 months. The US firm has 
represented a Hyderabad-based company in various patent 
matters in India; acted as counsel to the government of India 
in connection with the establishment of a new exchange-
traded investment fund (ETF) and the ETF in its US$501.5 mil-
lion IPO; and advised a US-based apparel manufacturer and 
retailer in connection wit two India-based internal investiga-
tions. The Indian Chamber of Commerce recently invited law-
yers from the firm to conduct US product liability workshops 
for Indian manufacturers in Delhi and Mumbai.

Vietnamese firm Pham & Associates has handled numer-
ous patent and trademark prosecutions and IP rights recordal 
matters for Indian companies. The firm’s Indian clients 
include the Council of Scientific and Industrial Research, 
Buhker (India), Snowcem Paints, Bajai Auto and Paras 
Pharmaceuticals. Pharmaceutical patent prosecution and 
IP-related trading are its strongest areas in terms of advice to 
Indian companies.

One of Sheppard Mullin’s India clients describes the firm 
as “excellent” and recommends Blaine Templeman for “quick 
turnaround, his great understanding of international agree-
ments and a balanced approach to both parties’ views and 
perspectives”. The firm has advised Conviva Technologies 
on litigation matters, provided advice on the US aerospace 
and defence market to Indian military equipment manufac-
turer MKU, and assisted Oracle India in obtaining a US$11 
million arbitration award. The firm’s clients include Tata 
Communications, Serum Institute and Moser Baer.

Sudhir Kamath, the managing director of Suntera Energy, 
says he had “an excellent experience” with Stephenson 
Harwood and “would be pleased to recommend Stephenson 
Harwood and Tony Edwards to anyone who is seeking a law 
firm for India-UK deals”. The firm is acting for Unitech in one 
of the first civil test cases on alleged manipulation of the Libor 
benchmark. It is also advising Construcciones y Auxiliar de 
Ferrocarriles on two arbitrations relating to the construction 
of a dedicated new line of the Delhi Metro and acting for a 
Binani Group affiliate company in International Centre for 
Settlement of Investment Disputes arbitration proceedings 
against the government of a former Yugoslav state following 
the expropriation of a mining licence. Vinod Kawatra, vice 
president of legal and secretarial at Suntera, adds that the 
company “found [Stephenson Harwood] to be a very valuable 
contributor in terms of their knowledge on the subject and 
their responsiveness to the overall finalization of the deal”.

Sullivan & Cromwell recently advised Jaguar Land Rover 
on its US$662 million senior notes offering and was counsel to 
the underwriters of Jaguar Land Rover’s US$700 million high-
yield guaranteed senior notes offering. The firm’s Asia team 

advises on capital markets, M&A, private equity, privatization, 
project finance, real estate, banking and finance, energy and 
power, and technology, media and telecommunications.

Thompson & Knight has attracted a number of oil and gas 
mandates from Indian companies. The firm has counselled oil, 
gas, and energy industry clients who explore, develop, pro-
duce, store, market, transport, and process energy resources. 
It is currently representing Oil India, Indian Oil Corporation 
and GAIL India with regard to ongoing issues associated with 
their US joint ventures with the Carrizo Oil & Gas. The firm also 
provides advice on corporate law and securities to a diverse 
range of public and private corporations, partnerships, limited 
liability companies and other business entities.

Sameer Tapia, a partner at Indian law firm ALMT Legal, 
acknowledges that Wedlake Bell “has a very competent 
team of lawyers and partners who understand and have 
experience in working with and advising Indian clients want-
ing to do business and set up in the UK”. Tapia says the 
firm’s corporate commercial team is “able to hand hold and 
give comfort to Indian clients”. The firm has advised Indian 
entities on issues including the sale of shares in their English 
subsidiaries, the acquisition of English entities, property mat-
ters and international employment. “Wedlake Bell have been 
extremely prompt with the related paperwork and responses 
both to us and with the lawyer of the reinsurance broker,” says 
Smita Bajoria, the managing director of Heritage Insurance 
Brokers in Kolkata. “They also went into some investigative 
work on their own regarding some background information … 
They were proactive and generally very helpful.”

The merger of Wragge & Co and Lawrence Graham became 
official on 1 May. Wragge Lawrence Graham & Co has a 
total of 1,300 lawyers spread across 10 offices in London, 
Birmingham, Paris, Monaco, Dubai, Guangzhou, Moscow, 
Singapore, Brussels and Munich. Sunil Kakkad – head of the 
firm’s India group – and Baljit Chohan have excellent track 
records in dealing with India-focused clients and are well 
positioned to help the firm secure interesting mandates from 
these clients in the future. The full-service firm offers expertise 
in sectors including construction and engineering, educa-
tion, energy, environment, natural resources, food and drink, 
healthcare and life sciences, manufacturing, private capital, 
real estate, technology, communications and media. g

Wedlake Bell have been 
extremely prompt … They 
were proactive and generally 
very helpful
Smita Bajoria
Managing Director 
Heritage Insurance Brokers
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Evaluating the success of
debt restructuring options

By Jeet Sen Gupta, 
Deep Roy and
Divya Srikanth,
Economic Laws 
Practice

The International Monetary Fund 
recently stated that Indian corpo-
rate entities are among the high-

est leveraged entities in the Asia Pacific 
region. Recent data show that non-per-
forming assets (NPAs) have risen alarm-
ingly from 2.2% to 3.8% of the total loan 
portfolio of Indian lenders, and greater 
difficulties are predicted in the medium 
term, owing to factors such as rising 
interest rates, margin retention, foreign 
exchange costs and a perceived policy 
“stasis”, all of which have slowed growth 
and made repayment more expensive.

Many Indian companies are grappling 
to find options to manage their potentially 
troubling debt obligations. The limited 
success of such options raises questions 
on their effectiveness.

Some of the options being consid-
ered by borrowers and lenders involve 
refinancing the debt with offshore debt 
and/or equity infusion, which have been 
hard to come by, partly due to regulatory 
challenges. The external commercial 
borrowing route has narrow applicability 
for refinancing of rupee loans and has 
not found significant patronage. Further, 
refinancing is only advantageous if better 
terms are available, and in the rupee con-
text, lower interest rates have been diffi-
cult to procure within the Indian market. 

Given that refinancing options are 
proving to be both elusive and challeng-
ing illiquid borrowers that are considering 
restructuring of their loans are likely to 
suffer exacerbating stress.

CDR mechanism

“Restructuring” refers to the grant of 
unusual concessions – such as relaxa-
tions in repayment periods or moratori-
ums on interest repayments – by lenders. 
Recent hikes in provisioning require-
ments – from 2.75% to 5% for restruc-
tured loans – have drawn criticism from 
some banks, which say that restructured 

loans have almost been brought on par 
with bad loans. These policies could dis-
courage lenders from turning to restruc-
turing. Where syndicated or consortium 
financing is involved, debtors need to 
involve multiple creditors in the restruc-
turing mechanism. The corporate debt 
restructuring (CDR) mechanism caters to 
such restructuring initiatives.

CDR is a voluntary, non-statutory proc-
ess which provides for the referral of an 
account to the CDR Cell for the formula-
tion and implementation of a restructur-
ing plan, with the consent of 75% of 
creditors by value and 60% of creditors 
by number. The decision of the “super-
majority” of the lenders to enter CDR is 
intended to bind the remaining lenders 
as well. The legal basis of CDR is in the 
inter-creditor agreements (ICAs) and the 
debtor-creditor agreements which the 
participating creditors are required to 
execute, and will bind them inter se.

Challenges

CDR appears to be geared towards 
Indian banks, with non-banking finan-
cial companies (NBFCs), asset recon-
struction companies (ARCs) and foreign 
banks being only entitled to join on a 
case-to-case basis, and corporate debt 
providers being wholly excluded. Even 
when the requisite majority of creditors 
have agreed to implement a scheme, dis-
senting creditors sometimes have com-
menced legal proceedings against bor-
rowers despite having signed the ICA.

In addition, since NBFCs, ARCs and 
foreign banks are not a part of the per-
manent CDR mechanism, they may have 
little influence over the process. They 
contend that restructuring packages 
are often drawn up without their input, 
and are unsuitable for their requirements 
and risk profiles. Such entities are thus 
forced to effectuate their commercial 
and statutory remedies to recover their 

loans, ultimately derailing the rehabilita-
tion package.

Further, as uncertainty and delays in 
approval of CDR proposals lead to dete-
rioration in the asset classification, lend-
ers may consider bowing out of the CDR 
process and seeking repayment/recov-
ery by more time-efficient means.

Moreover, data indicate that one round 
of CDR may not be enough, with about 
`330 billion (US$5.6 billion) worth of debt 
restructured in 2012 having failed or 
being on the verge of failing.

Thus, it may now be wise to test alter-
native processes for restructuring debt. 
For example, under section 391 of the 
Companies Act, 1956, “classes” of credi-
tors of a company could agree on a 
scheme of arrangement with the com-
pany, to restructure its debt. Once three-
fourths in value of a class of creditors 
have consented, courts could enforce 
the scheme on the dissenting minority. 
The court’s power to intervene may have 
significantly influenced the success of 
many restructuring processes.

Increasing NPAs have deleterious 
effects on the economy as a whole. The 
rehabilitation of debt results in borrow-
ers generating income, creating jobs 
and forming a fundamental part of the 
economic fibre. Debt restructuring is a 
discretionary accommodation provided 
by lenders that should, ideally, receive 
only sparing use. What is needed is an 
inclusive process that accounts for the 
views of all stakeholders with the pur-
pose of rehabilitating a company that is 
facing temporary financial challenges 
and to avoid such challenges becoming 
permanent.

Jeet Sen Gupta is a partner, Deep Roy is an asso-
ciate partner and Divya Srikanth is an associate at 
Economic Laws Practice. This article is intended 
for informational purposes and does not consti-
tute a legal opinion or advice.
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Across most common law jurisdic-
tions, one of the most important 
and fundamental aspects of every 

information technology consulting agree-
ment is also one of the most frequent and 
formidable sources of legal misunder-
standing and commercial risk. Luckily, 
this source of risk is entirely within the 
ability of IT customers to mitigate, if not 
entirely avoid.

The commercial and legal risks 
arise directly out of a pervasive, and 
yet deceptively simple, misunderstand-
ing concerning the differences between 
an “advisory” consulting service and 
a “deliverable” consulting service. The 
failure to appreciate that simple, yet 
profound, distinction lies at the heart of 
many of the most serious disputes and 
liabilities that arise in the course of IT 
consulting projects.

IT consulting transactions that are 
structured as advisory services, involve 
retaining a consultant to provide expert, 
experienced and professional advice in 
support of a particular endeavour or to 
facilitate a particular outcome. Although 
consulting services may be provided by 
leading authorities in their fields, such 
retainers do not guarantee particular 
results, benefits or outcomes. 

All advisory services must adhere to 
prescribed (and often onerous) stand-
ards of diligence, quality and care, 
whether they arise by contract, statute 
or the common law. However, advisory 
service providers do not assume the 
risk of a failed outcome or result (except 
if the failure is caused or contributed to 
by the failure to adhere to prescribed 
service standards) and the consultant 
will not be responsible for whether or 
not the customer’s desired outcomes or 
business intentions are achieved.

For example, if an IT consultant is 
retained to help guide the customer 
through the process of configuring 
and implementing complex enterprise 

software, the service provider does not 
guarantee a particular outcome and 
does not serve as the customer’s insur-
ance policy for the customer’s poor busi-
ness decisions or any mistaken judg-
ments that arise during the course of 
the retainer. Subject to the consultant’s 
compliance with all applicable duties of 
care in the performance of the services, 
the outcomes of IT consulting services 
that are strictly advisory in nature, will 
entirely be the customer’s risk.

On the other hand, “deliverable” con-
sulting service agreements have (in many 
ways) much in common with product 
purchase agreements. In such transac-
tions, a consultant is retained to provide 
more than mere hands-on guidance, 
assistance and advice by guaranteeing 
that a specific or particular outcome, 
result or benefit will be delivered to the 
customer. Successful performance must 
be measured by direct correspondence 
to the precise nature, scope and extent 
of how well the “deliverable” is defined 
from the outset. Since those transactions 
focus on the production of the defined IT 
outcome, the professional quality of the 
services is less relevant as long as the 
outcome that is contracted for was deliv-
ered in accordance with the contract.

Managing the risks

IT vendors and customers must con-
tractually respect the clear difference in 
law and commerce between “advisory” 
and “deliverable” services. This is where 
IT consulting customers most often fail 
to properly manage their projects and 
transaction risks. Any contractual confu-
sion between (or among) those divergent 
risk contexts can lead to a failure to 
manage the risks of either type of trans-
action, leaving both the customer and 
the consultant exposed to unintended 
project risks. 

To properly manage the risks of 

“advisory” consulting services, custom-
ers should (in part) ensure that the con-
tract: (1) clearly stipulates the nature, 
scope and quality of the professional 
standards of care that must be exercised 
by the consultant; (2) stipulates quality 
assurance obligations and protocols to 
promote service excellence; (3) stipulates 
all applicable personnel/consultant quali-
fications, experience, security clearance, 
training, and other relevant attributes; (4) 
mitigates against personnel transfers to 
promote service consistency and conti-
nuity of project knowledge and experi-
ence; (5) provides for frequent reviews of 
services quality performance, especially 
concerning project progress; (6) includes 
provisions that promote consultant-
customer communications, including 
stipulations related to timely customer 
decisions, determinations and instruc-
tions to the consultant; and (7) includes 
an express disclaimer and denial of any 
representation, warranty, covenant or 
guaranteed outcome, result, or that any 
particular solution will be fit for a particu-
lar purpose.

Customers managing the risks of 
“deliverable” consulting services should 
(in part) focus on the following golden 
rule of contracting: the less completely, 
accurately and clearly the deliverable is 
defined, the greater the risk of project 
failure. If the customer is not in a position 
to define the deliverable thoroughly and 
clearly, then it is not in the customer’s 
best interests to enter into a deliver-
able consulting agreement because 
the customer’s risks associated with 
“getting what it has paid for” are going 
to be beyond each party’s control.

Duncan Card is a partner and co-chair of the 
technology practice at Bennett Jones LLP, a 
law firm with offices in Calgary, Toronto, Ed-
monton, Ottawa, Washington DC, Dubai and 
Doha, and a representative office in Beijing.
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Capital markets

Fund-raising: Turbulence 
for private equity investors

By Suhail Nathani 
and Yogesh Chande,
Economic Laws 
Practice

Private equity (PE) investors are typi-
cally long-term investors who work 
with management to build value in 

an enterprise, as they are looking for a 
high valuation at the time of exit. When 
making an investment the PE investor 
conducts due diligence to gauge the 
risks involved and ascertain the fair value 
of the enterprise, and also seeks a wide 
range of representations and warranties 
from the company and its promoters.

The Companies Act, 2013, seems to 
have made an impact on the way PE 
deals will be executed as the language 
used in sections 42 and 62 of the act and 
the compliance requirements introduced 
by rule 13 of the Companies (Share 
Capital and Debentures) Rules, 2014, 
are incongruous in that the rules make 
no distinction between public issuance 
and private equity placements.

For a PE fund, an investment deci-
sion usually involves both legal and 
financial due diligence followed by 
one-on-one negotiations with the com-
pany’s promoters. An understanding 
between them is generally crystallized 
in a memorandum of understanding or 
term sheet, succeeded by a share sub-
scription or share purchase agreement 
coupled with a shareholders agreement. 
In practice, the promoter/management 
of the company typically issues a “dis-
closure letter” regarding the warranties 
in the above agreements, and often also 
agrees to indemnify the fund for acts 
done prior to its entry.

Sections 42 and 62

Under section 42 of the act, “private 
placement” is defined to mean “any 
offer of securities or invitation to sub-
scribe securities to a select group of 
persons by a company (other than by 
way of public offer) through issue of a 
private placement offer letter and which 
satisfies the conditions specified in this 

section”. Under section 42(1), a com-
pany may make a private placement by 
issuing a private placement offer letter. 
This letter has to be addressed spe-
cifically to persons whose names are 
recorded prior to making the offer and 
is not transferable. Further, such an offer 
cannot be made to more than a total of 
200 persons in a financial year.

Section 62 deals with “further issue 
of share capital”, and section 62(1)(c) 
specifically deals with “issue of shares 
on preferential basis” subject to certain 
conditions, to any persons.

Rule 13

The explanation to rule 13(1) defines 
“preferential offer” to mean “an issue 
of shares or other securities, by a com-
pany to any select person or group of 
persons on a preferential basis and does 
not include shares or other securities 
offered through a public issue, rights 
issue, employee stock option scheme, 
employee stock purchase scheme or an 
issue of sweat equity shares or bonus 
shares or depository receipts issued 
in a country outside India or foreign 
securities”.

In terms of rule 13(1), for the purposes 
of section 62(1)(c), shares may be issued 
by any company in any manner, includ-
ing by way of a preferential offer, to any 
persons and such an issue must comply 
with conditions laid down in section 42 
of the act. Rule 13(1) refers to both a 
“select person” and “group of persons”, 
while section 42 uses the expression 
“select group of persons”. 

According to one view, if a “pref-
erential offer” (including by way of a 
private placment) is being made only to 
a select person, then section 42 need 
not be complied with as that section 
defines “private placement” as any offer 
of securities or invitation to subscribe 
securities to a “select group of persons”. 

According to another view, despite this 
definition, section 42 needs to be com-
plied with as rule 13(1) also imposes an 
obligation to comply with section 42. 
Thus, section 62 seems to suggest that, 
a “preferential offer” includes a “private 
placement” under section 42 even to a 
single allottee.

The stringent provisions prescribed 
under section 42 were introduced in 
the aftermath of the Sahara episode, 
which involved a private placement to 
investors who were not well informed. 
Unfortunately, the language lacks the 
desired precision and poses practical 
challenges, especially in the case of 
a one-to-one private placement to a 
“well-informed investor” that has con-
ducted a due diligence.

Conclusion

By using both “select person” and 
“group of persons” in the definition of 
preferential offer under section 62, confu-
sion has arisen as to whether section 42 
needs to be complied with in both these 
cases or just in the case of “select group 
of persons”. A company’s legal advisers 
may take the view that a private place-
ment offer letter needs to be issued even 
to a select person. However, the issu-
ance of such a letter would place such 
an investor in a disadvantageous posi-
tion since it would involve, for example, 
disclosure of “management’s perception 
of risk factors”. This is likely to cause 
discomfort to the investor, in light of the 
warranties given by the company and 
promoters and related indemnities.

Suhail Nathani is a partner and Yogesh Chande 
is an associate partner at Economic Laws 
Practice. Manendra Singh, associate, assisted 
with research. This article is intended for infor-
mational purposes and does not constitute a 
legal opinion or advice..
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Competition & antitrust

Does denying market access 
apply only to a competitor? 

By Amit Tambe
and Kunal Chandra,
Trilegal

“If they are not competing with 
each other in equivalent products, 
transactions or services, how can 

one engage in denial of market access 
to the other?” It is primarily on this basis 
that the Competition Appellate Tribunal 
(COMPAT) in May overturned a deci-
sion of the Competition Commission of 
India (CCI).

Brief facts

Kansan News, broadcaster of a news 
and current affairs TV channel operat-
ing in the states of Punjab, Haryana 
and Himachal Pradesh and the union 
territory of Chandigarh, filed informa-
tion before the CCI against Fast Way 
Transmission, Hathway Sukhamrit Cable 
& Datacom, Creative Cable Network and 
Gurdeep Singh (the appellants) alleging 
infringement of sections 3 and 4 of the 
Competition Act, which prohibit anti-
competitive agreements and abuse of 
dominance respectively.

The first three appellants, which are 
majority owned by Singh, are distribu-
tors of cable network channels and are 
multisystem operators (MSOs), which 
downlink broadcasters’ signals, decrypt 
and encrypt channels and provide a 
bundled feed consisting of multiple 
channels to local cable operators in 
Punjab and Chandigarh. It was con-
tended that they control over 90% of 
the cable network distribution system in 
these places.

Kansan alleged that, practically, any 
broadcaster that wishes to telecast and 
access viewers in Punjab has no option 
but to approach the appellants. Kansan 
alleged that after about two months of 
service, the appellants’ transmission of 
Kansan’s channel was disrupted on sev-
eral occasions. Kansan cited instances 
where coverage accorded to certain 
politicians was blacked out and in some 
cases muted out, and the channel’s slot 

on the cable spectrum was altered with-
out information.

Kansan wrote to the appellants about 
these interruptions but they did not 
respond. On following up, the appellants 
informed Kansan that the interruption 
was due to technical problems. Kansan 
asked the appellants to permit its techni-
cal experts to help rectify these problems, 
but received no response. Kansan sent a 
legal notice and subsequently transmis-
sion of its channel was terminated. 

Kansan contended that the appellants 
had formed a cartel and were abusing 
their dominant position, engaging in 
anti-competitive practices and acting in 
an illegal, arbitrary and discriminatory 
manner which in particular had resulted 
in denial of market access to its chan-
nel, in violation of section 4(2)(c) of the 
Competition Act.

The Director General’s investigations 
concluded that the appellants were 
abusing their dominance in the relevant 
market, imposing discriminatory condi-
tions on the stakeholders in detriment 
to the consumers and the TV industry 
as a whole by denying the access to 
the relevant market. The CCI held only 
that the appellants had denied market 
access to Kansan, in terms of section 
4(2)(c), and penalized them an aggre-
gate amount of `80.4 million (US$1.37 
million) and ordered them to cease and 
desist from engaging in anti-competi-
tive practices which result in denial of 
market access.

The appellants contended before 
the COMPAT that the alleged abusive 
conduct of terminating the agreement 
did not impact the broadcasting of 
Kansan’s channel as other platforms 
such as direct to home and free to air 
were available to Kansan. The appel-
lants also contended that as MSOs, 
they were entitled to choose the chan-
nels to carry based on their commercial 
interests and consumer preferences.

COMPAT’s order

The COMPAT analysed section 4(2)(c) 
and held that its fundamental premise 
is that a denial of market access is 
occasioned to a competitor only. The 
COMPAT reasoned that this is because in 
a free market environment all players are 
expected to operate in an open and level 
playing field platform. If one competitor 
engages in a practice which results in the 
denial of such an opportunity to another 
similarly placed party (competitor) then 
such conduct is anti-competitive. If two 
parties are operating at different levels in 
the market or in different transactions or 
services, such parties cannot be said to 
be competitors in the same market.

Highlighting the difference in the nature 
of business of Kansan, which is engaged 
in broadcasting by uplinking signals to 
a satellite, and that of the MSOs, which 
download and carry such signals and 
feed them to the viewers, the COMPAT 
held that since a broadcaster such as 
Kansan and MSOs such as the appel-
lants operate at different levels of the 
supply chain, they cannot be competing 
with each other. The COMPAT held that 
accordingly, an MSO cannot deny mar-
ket access to a broadcaster.

The test applied by COMPAT may hold 
good in this case. However, this rationale 
may not work in every circumstance. 
International competition jurisprudence 
indicates that abuse of dominance and 
effects of such abuse may not necessar-
ily be in the same market, including where 
a party may be present in one market and 
its group entity in another market such 
that its impact in one market could ben-
efit it indirectly in another vertical market.

Amit Tambe is a partner at Trilegal and Kunal 
Chandra is a counsel. Trilegal is a full-service law 
firm with offices in Delhi, Mumbai, Bangalore and 
Hyderabad.
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Dispute resolution

Decisions give guidance on 
handling of criminal cases

By Vivek Vashi and 
Nandini Singh, 
Bharucha & Partners

I n two recent cases the Supreme 
Court has provided valuable guid-
ance to criminal courts across the 

country. 

Resolution via compromise

In the case of Narinder Singh & Ors 
v State of Punjab & Anr, the Supreme 
Court addressed the question of 
whether a first information report (FIR) 
can be quashed under section 482 of 
the Code of Criminal Procedure, 1973 
(CrPC), pursuant to a compromise in 
a matter involving the commission of 
a heinous crime and where the victim 
suffered serious injuries. The court 
was considering a decision of Punjab 
and Haryana High Court which had 
held that an attempt to commit mur-
der under section 307 of the Indian 
Penal Code, 1860, was incapable 
of being compounded (i.e. resolved 
through a settlement) and there could 
be no acquittal on the basis of such a 
compromise.

The Supreme Court held that the 
powers under section 482 are wide 
enough to provide for an acquittal pur-
suant to a compromise even in such 
cases. Its conclusion was based on 
the following factors: (a) when parties 
arrive at a compromise in relation to 
non-compoundable offences, com-
pounding is permissible but requires 
the approval of the court; (b) the power 
conferred under section 482 of the 
CrPC is to be distinguished from the 
power which lies with the high court 
to compound offences under section 
320 of the CrPC; (c) the power under 
section 482 is not to be resorted to 
if there is a specific provision in the 
CrPC for redressal of the grievance; (d) 
the guiding factors in quashing crimi-
nal proceedings where parties have 
reached a settlement are to secure the 
ends of justice and prevent abuse of 

the process of any court; (e) ordinar-
ily the power is not to be exercised in 
prosecutions involving heinous and 
serious offences as such offences 
are not private in nature and have a 
serious impact on society; (f) even 
though offences under section 307 
are heinous, the court cannot rest its 
decision merely on a mention of sec-
tion 307 in the FIR but should examine 
whether there is sufficient evidence to 
prove the offence; (g) the timing of the 
settlement plays a crucial role in the 
court’s decision whether to exercise 
its power under the CrPC.

This decision yet again demonstrates 
that the court’s powers under section 
482 of the CrPC are wide and extraor-
dinary and are capable of covering 
diverse matters as was held in State of 
Haryana & Ors v Bhajanlal & Ors (1990), 
Nikhil Merchant v Central Bureau of 
Investigation & Anr (2008) and Gian 
Singh v State of Punjab & Anr (2010).

Negotiable Instruments Act

While recently deciding the mat-
ter of Indian Bank Association & Ors v 
Union of India & Ors, the Supreme Court 
laid down the following guidelines in 
relation to timely disposal of com-
plaints filed under section 138 of the 
Negotiable Instruments Act, 1881:

 “(1) Metropolitan Magistrate/Judicial 
Magistrate (MM/JM), on the day when 
the complaint under Section 138 of 
the Act is presented, shall scrutinize 
the complaint and, if the complaint is 
accompanied by the affidavit, and the 
affidavit and the documents, if any, are 
found to be in order, take cognizance 
and direct issuance of summons.

(2) MM/JM should adopt a pragmatic 
and realistic approach while issuing 
summons. Summons must be prop-
erly addressed and sent by post as 
well as by e-mail address got from 

the complainant. Court, in appropriate 
cases, may take the assistance of the 
police or the nearby Court to serve 
notice to the accused. For notice of 
appearance, a short date be fixed. If 
the summons is received back un-
served, immediate follow up action be 
taken.

(3) Court may indicate in the sum-
mons that if  the accused makes 
an application for compounding of 
offences at the first hearing of the case 
and, if such an application is made, 
Court may pass appropriate orders at 
the earliest.

(4) Court should direct the accused, 
when he appears to furnish a bail 
bond, to ensure his appearance during 
trial and ask him to take notice under 
Section 251 CrPC to enable him to 
enter his plea of defence and fix the 
case for defence evidence, unless an 
application is made by the accused 
under Section 145(2) for re-calling a 
witness for cross-examination.

(5) The Court concerned must ensure 
that examination-in-chief, cross-ex-
amination and re-examination of the 
complainant must be conducted within 
three months of assigning the case. 
The Court has option of accepting 
affidavits of the witnesses, instead of 
examining them in Court. Witnesses 
to the complaint and accused must be 
available for cross-examination as and 
when there is direction to this effect by 
the Court.”

The Supreme Court has now directed 
all criminal courts in the country to fol-
low the above-mentioned procedures 
for speedy and expeditious disposal of 
cases falling under section 138 of the 
Negotiable Instruments Act.

Vivek Vashi is the mainstay of the litigation team 
at Bharucha & Partners, where Nandini Singh is 
a senior associate.
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Energy & infrastructure

This is being written as the election 
results roll in with a decisive man-
date for the National Democratic 

Alliance, the Bharatiya Janata Party and 
Narendra Modi as prime minister. The 
election was fought and won on the 
basis of development, governance and 
change, three words that resonate with 
the whole nation as with anyone who has 
been involved with various infrastructure 
sectors in the past five to10 years.

The development that the prime 
minister-elect speaks of and that hun-
dreds of millions of Indians aspire to 
must be premised on vast and rapid 
improvements to India’s infrastructure. 
To achieve transformational change in 
Indian infrastructure, it will be essential 
for the government to adopt a sub-
stantially new approach to infrastruc-
ture development and, in particular, 
the manner in which the government 
engages with the private sector and 
private capital. This in turn will require 
the government and policy makers to 
acknowledge and appreciate – in a 
far more profound and mature fashion 
than in the past – the perception of 
investors and others who deploy capi-
tal in infrastructure of the level of risk in 
Indian infrastructure projects.

Modest returns

Infrastructure projects, by their nature, 
involve large investments, over long 
periods of time. Those who make such 
investments expect stable, long-term 
and (relatively) low returns from these 
projects. In most cases, the rates of return 
from infrastructure projects in India are 
capped – take for instance the 15-18% 
return-on-investment caps reflected in 
Indian power tariffs. Following various 
forms of leakage, this usually results in a 
real return of around 12%.

At such rates of return, often close 
to borrowing rates, the risk appetite 

of long-term investors is understand-
ably low. Investors are prepared to 
take market and operational risk but 
expect predictability and therefore low 
risk in areas such as law and policy, 
the enforceability of contracts, con-
sents and approvals and access to 
land. At present, the various policy 
regimes that exist for the development 
of, say, transport infrastructure, power 
or urban development, do not take this 
basic reality into account to anything 
approaching a sufficient degree.

Fruits of uncertainty

When such risks are not addressed, 
a few different things can happen and 
we can see indications of all of these in 
India. First, some of the larger long-term 
investors in infrastructure such as the 
risk-averse utilities, with their even more 
risk-averse pension fund shareholders, 
simply do not invest. This is one of the 
principal reasons why the engagement 
of global utilities with Indian infrastruc-
ture has been marginal.

Second, the presence of uncertainty 
in policy tends to skew economic 
incentives and provides opportunities 
for “gaming the system”. We have seen 
many examples of this over the past 
10 years.

Finally, environments in which such 
risks must be taken usually see the 
emergence of a class of professional 
risk takers, who expect appropriate 
rewards for this service. Various play-
ers of this kind operate in the Indian 
market, people who may not have the 
capital required to develop a project but 
who perform the tasks of, for instance, 
obtaining initial approvals and consents 
and land for the project and then look 
to flip the project to longer-term players 
with the financial resources to carry out 
the project and take it to financial close 
and completion. However, the avenues 

for such risk takers are limited in India, 
mainly because a number of policies 
prevent (partially or completely) the 
transfer of these projects, or the special 
purpose vehicles in which they are held. 
Consequently, persons willing to take 
greater risks are unable to enjoy the 
fruits of their risk-taking by transferring 
the projects to those who are willing 
to pay a price to purchase a lower risk 
project.

Fair sharing of risk

The new government needs to take on 
board the view that in order to involve the 
private sector in a genuine public-private 
sector partnership for infrastructure, it 
should rightfully bear the risks that it is 
best placed to take, for example obtain-
ing approvals and consents, facilitating 
the acquisition of land and the signing 
of power purchase agreements, while 
leaving the private sector to take market, 
operational and other risks more properly 
taken by project developers. (This was 
done with some success in the case of 
the ultra-mega power projects). 

If the new government were to be 
even bolder, it could also make projects 
freely transferable between appropri-
ately qualified entities, thereby allowing 
certain persons to take the risks that 
others are unprepared to and allowing 
other participants to pay a legitmate 
premium to have these risks removed 
from projects that they would then hold 
in the long term.

Modi’s government will struggle to 
develop infrastructure quickly if it is una-
ble to alter the entrenched thinking on 
the role of the private sector and the risks 
it should take. Let’s hope it succeeds.

Akshay Jaitly is a partner at Trilegal. Trilegal is a 
full-service law firm with offices in Delhi, Mum-
bai, Bangalore and Hyderabad.
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Intellectual property

New rights for performers 
in updated Copyright Act

By Ameet Datta and
Suvarna Mandal,
Saikrishna & 
Associates

The law relating to performers’ 
rights underwent a significant 
overhaul during the 2012 amend-

ments to the Copyright Act, 1957. Prior 
to India’s accession to the TRIPS agree-
ment in 1994, the rights of performers in 
their performances were not recognized 
in India. Subsequent amendments to 
the Copyright Act in 1994 had given 
limited protection to such rights.

The Copyright (Amendment) Act, 2012, 
was intended to bring the Copyright 
Act in line with the World Intellectual 
Property Organization (WIPO) Copyright 
Treaty and the WIPO Performances 
and Phonograms Treaty, even though 
India is yet to accede to these trea-
ties. The amendments, best known for 
favouring authors of literary and musical 
works, also expanded the protection 
available to performers under the act, 
mainly by broadening the definition of 
a “performer”, granting moral rights to 
performers and widening the protection 
afforded to performers in general.

A new proviso excludes performers 
whose performance is “incidental or cas-
ual”, and has not been acknowledged in 
the credits of a film, from the definition of 
“performer”. In relation to the film and tel-
evision industry this potentially excludes 
extras from the scope of the definition 
and rights granted by the act.

The exclusive rights of performers now 
provided in section 38A are much akin 
to those vested in authors of “works” 
in section 14. Section 38A(2) bars a 
performer who has consented to the 
incorporation of their performance in a 
cinematographic film from interfering 
with the producer’s enjoyment of the 
performer’s right in the film. This provi-
sion thus appears to distinguish a per-
former who has consented to a “visual 
recording” being made of a performance 
and a performer who consents to the 
incorporation of their performance in a 
cinematographic film. It appears that 

the legislature intended to continue to 
exclude film actors (and playback sing-
ers) from the ambit of performer’s rights 
while strengthening rights for performers 
in general.

‘Contrary agreement’

The 38A(2) exclusion, however, is 
subject to any “contrary agreement” 
between the performer and the producer 
of a film. This implies that unless a per-
former is able to negotiate an agreement 
which stipulates their continuing control 
over these rights notwithstanding the 
exclusion, the performer will be unable to 
assert these rights in respect of the film.

Curiously, a proviso to this provision 
seeks to clarify that the performer shall 
be “entitled for royalties in case of mak-
ing of the performances for commercial 
use”. While unhappily worded, when 
read with the provision as a whole, the 
proviso can be read to mean that the 
performer retains a right to claim royalty 
in respect of the performance when the 
recorded performance is used commer-
cially, apart from the film itself.

In essence it seems that the legislature 
intended to continue with the policy of 
excluding performances incorporated 
in films (with the consent of the per-
former) from the ambit of the right itself, 
however, this exclusion is now subject 
to private contract. It also appears that 
this exclusion is limited to the use of 
the performance as part of the film per 
se. Consequently, any “splitting” of the 
elements of a film, i.e. the use of a play-
back singer’s performance on ring tones, 
sound recordings made available on 
iTunes, etc., would be subject to the per-
former’s right.

The “survival” of the right outside the 
film has been further buttressed by the 
application of sections 18, 19 and 30 to 
the performer’s right provisions. Section 
18 deals with assignments and section 

30 with licences while section 19 deals 
with the mode of assignment (i.e. the for-
mat of assignment agreements). When 
read with section 30A, section 19 applies 
to the mode of licences. Sections 18 and 
19 have gained notoriety for incorporat-
ing a non-waivable and non-assignable 
right to an equal share of royalty in favour 
of authors of literary and musical works. 
Section 39A of the act now mandates 
that the same royalty right would be 
applicable to performers.

Given the exclusion discussed before, 
it is logical that the royalty right would 
thus be applicable for the “ex-film” usage 
of performances only.

Another change is the grant, in sec-
tion 38B, of moral rights to performers 
which are akin to the moral rights avail-
able to authors of copyright works. This 
is unprecedented and India has taken 
a lead by incorporating this provision. 
The moral rights granted are the right of 
paternity, i.e. the right of a performer to 
be identified as the performer; and the 
right of integrity, i.e. a performer’s right to 
protect their reputation and prevent the 
distortion or mutilation of their work. An 
explanation to this section stipulates that 
modifying a performance purely for tech-
nical reasons or editorial purposes will not 
violate the moral rights of the performer.

Doubtless drafting issues with the 
performer rights provisions will continue 
to be debated within the entertainment 
industry and be the basis of litigation. 
However, the 2012 amendments have 
paved the way for expanding performers’ 
rights and have provided them with much 
needed protection in this era of advanced 
technology and communication.

Ameet Datta (ameet@saikrishnaassociates.com) 
is a partner at Saikrishna & Associates, where 
Suvarna Mandal (suvarna@saikrishnaassociates.
com) is an associate. The views expressed in this 
article are personal.
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Media & entertainment

Film piracy: Industry and 
state initiatives to combat it

By Pooja Dodd and 
Manisha Singh Nair,
LexOrbis

Would you steal a car? A fancy 
phone? Or maybe somebody’s 
wallet? No? Then why steal 

a movie? A film is the property of its 
copyright holder and deserves the same 
protection as any other property.

Extent of the problem

In the past decade, fi lm piracy 
become a problem of mammoth propor-
tions. Films are being pirated and mass 
circulated even before their release at 
the box office. The studios, producers 
and financiers who have millions riding 
on these film projects are seeing their 
investments come to a naught. The 
piracy menace has become every film-
maker’s worst nightmare.

Technological advancement has 
helped push piracy to new heights. 
Film piracy in India is no longer just 
physical duplication of content. Making 
content available to share and down-
load is now an even bigger threat. The 
internet company Envisional found 
that online piracy of film and television 
content in India was mainly through 
file-sharing networks. Video-streaming 
sites are also popular.

According to the FICCI-KPMG Indian 
Media and Entertainment Industry 
Report 2013, the size of the Indian 
cinema industry was estimated to be 
`112.4 billion (US$1.8 billion) in 2012 
and was projected to grow to `193.3 
billion by 2017. According to India’s 
Motion Picture Distributors Association 
(MPDA), India ranks as the fourth larg-
est downloader of films, after the US, 
UK and Canada.

Piracy and counterfeiting cost the 
Indian entertainment industry some 
`162.4 billion or almost 40% of poten-
tial annual revenues, as well as around 
820,000 jobs, according to the first 
Bollywood-Hollywood collaborative 
study, released in 2008.

Anti-piracy initiatives

Reeling under the threat of piracy, 
industry bigwigs are creating novel 
strategies to beat it. For example, since 
content duplication requires a physical 
film reel, Yash Raj Films released Dhoom 
3 in digital format only. The prints were 
also watermarked and fingerprinted so 
they could easily be traced back. These 
moves curbed piracy to a large extent.

Agencies in many states have also 
woken up to the damage done to the 
film industry by unchecked copyright 
violations. Some states have enacted 
special provisions to strictly enforce 
laws related to piracy and copyright 
protection.

The video piracy cell of the Tamil 
Nadu Police was created in 1995 in an 
attempt to combat video piracy and 
copyright violations. The cell has 12 
units which operate out of cities includ-
ing Coimbatore, Vellore, Trichy and 
Madurai.

Likewise, in 2005 the Andhra Pradesh 
Chamber of Commerce created an 
anti-video piracy cell consisting of 
retired police officers to save Telugu 
films from the menace of piracy. This 
cell maintains a website where com-
plaints can be lodged and checks the 
internet at regular intervals to spot 
piracy and take action against offend-
ers. According to the cell’s website, 
as of 31 December 2010, the cell had 
registered cases against 5,201 people 
for video piracy and assisted police in 
arresting them.

On 26 April this year, to mark World 
Intellectual Property Day, the MPDA 
along with the Andhra Pradesh Film 
Chamber of Commerce and several 
multiplex chains, launched an online 
quiz for the staff of multiplexes titled 
“Be a Movie Cop”. This was an initiative 
to raise awareness with regard to the 
threats and challenges of camcorder 

piracy in cinemas, which is a common 
route for leak of new releases.

The Malayalam film industry was in 
a bad state due to piracy prior to the 
creation of the anti-piracy cell of the 
Kerala Police in 2011. The cell con-
ducts awareness programmes through 
television, radio and the internet and 
thus far has detected 77 cases of piracy 
throughout Kerala.

The Maharashtra Prevention of 
Dangerous Activities Act includes 
stringent penalties for those found to 
be indulging in piracy. An anti-piracy 
cell is has been created within the 
Maharashtra state government to over-
see enforcement related to the act.

In October 2010, the Federation of 
Indian Chambers of Commerce and 
Industry in collaboration with the Ministry 
of Human Resource Development set 
up an anti-piracy coordination cell which 
acts as a centralized body to manage 
and synchronize the steps taken by the 
central government and the industry to 
restrain piracy.

India’s fast growing cinema industry 
has influenced the development of the 
global film industry in a remarkable 
way. In its 100 years of its existence, 
Indian cinema has not only survived in 
the global arena, but is gaining larger 
audiences worldwide due to its distinct 
style and variety. However, respect for 
copyright is central to encouraging cre-
ativity in films and to the growth of the 
industry. While enacting laws that pro-
tect copyright is vital, enforcing the rule 
of law is of prime importance. With the 
government roping in NGOs and lead-
ing industry bodies to create awareness 
about copyright and piracy of films, and 
the laws to combat it, the battle against 
piracy is being waged on a war footing.

Pooja Dodd and Manisha Singh Nair are part-
ners at LexOrbis.
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Mergers & acquisitions

Leveraged buyouts of 
distressed Indian companies

By Anuj Prasad, 
Anu Susan Abraham
and Anandita  
Kaushik,  
Amarchand  
Mangaldas

Amidst the brouhaha surround-
ing the new Companies Act, a 
framework for revitalizing dis-

tressed assets in the economy became 
fully effective on 1 April. The framework 
envisages, at least in spirit, a paradigm 
shift in the legal regime on leveraged 
buyouts (LBOs) in India. The Reserve 
Bank of India (RBI) had released the 
framework at the end of January, follow-
ing a discussion paper on the issue in 
December 2013.

An LBO, simplistically stated, implies 
the acquisition of controlling interest in 
a company, where the purchase price 
(or a majority of it) is financed through 
leverage, i.e. borrowing.

This development is significant when 
you consider the law which affects LBOs 
in India. Under the RBI’s master circular 
on loans and advances, promoters’ 
contributions towards the equity capital 
of a company were to come from their 
own resources and a bank was not 
allowed normally to grant advances to 
take up shares of other companies. 

‘Specialized’ entities

Among other proposals under the 
framework, the RBI has decided that 
banks can now extend finance to “spe-
cialized” entities established to acquire 
troubled companies, subject to the gen-
eral guidelines applicable to advances 
against shares, debentures or bonds as 
contained in the RBI’s master circular on 
loans and advances, and other regulatory 
and statutory exposure limits. Lenders are 
obligated, according to the framework, to 
assess the risks associated with such 
financing and ensure that these entities 
are adequately capitalized and their debt-
to-equity ratio is not more than 3:1. 

In this regard, a “specialized” entity is 
defined as a body corporate exclusively 
set up for the purpose of taking over and 
turning around troubled companies, and 

promoted by individuals and/or institu-
tional promoters (including the govern-
ment) having professional expertise in 
turning around “troubled companies” 
and eligible to invest in the industry 
or segment to which the target asset 
belongs.

The significance of the change pro-
posed becomes evident when one con-
siders the various obstacles to an LBO 
under Indian law, apart from those in the 
master circular on loans and advances. 

First among these is section 67 of the 
Companies Act, 2013, which replaces 
section 77 of the Companies Act, 1956, 
and restricts a public company from 
giving, directly or indirectly, loans, guar-
antees, securities or any financial assist-
ance for purchase or subscription of its 
shares or those of its holding company. 
This prohibits a public target company 
from providing security to lenders such 
that its managers or potential acquirers 
can acquire shares in the target.

The extant foreign direct investment 
policy requires Indian companies making 
“downstream investments” to bring in 
requisite funds from abroad and prohib-
its them from leveraging funds from the 
domestic market for this purpose. Further 
restrictions on LBOs are contained in the 
external commercial borrowing policy 
of the RBI, which specifically prohibits 
companies from borrowing for invest-
ment in capital markets or acquiring a 
company (or a part of it) in India.

Indian law also restricts LBOs through 
restrictions on lenders. The RBI’s mas-
ter circular on exposure norms states: 
“The question of granting advances 
against primary security of shares 
and debentures including promoters’ 
shares to industrial, corporate or other 
borrowers should not normally arise.” 
However, it allows for such securities to 
be accepted by banks as collateral for 
secured loans granted as working capi-
tal or for other “productive purposes” 

from borrowers other than non-banking 
financial companies.

Non-residents are permitted to 
pledge shares of the Indian investee 
company, subject to prescribed condi-
tions, in favour of Indian banks for bona 
fide business purposes of the Indian 
investee company, and in favour of 
overseas banks for bona fide business 
purposes overseas and not for direct or 
indirect investments in India.

Looking ahead

LBOs allow acquirers to obtain con-
trol over a company without the risk of 
capital, usually by providing the assets 
of the target entity as security to lend-
ers. The debt is usually repaid using the 
target’s revenues (through tighter man-
agement control which conserves more 
capital and generates more profits) or 
through a sale of its assets.

While the framework may not yet pro-
vide solutions to all the current regulatory 
challenges in undertaking LBOs in India, 
it paves the way for entities to obtain 
financial assistance for the acquisition 
of troubled entities. Such entities would 
have to meet various RBI requirements 
and specific requirements of lenders, the 
exact nature of which is yet unknown. 
Presumably, one of the most stringent 
conditions would be maintaining a debt-
to-equity ratio of not more than 3:1. 
Although the framework is far from con-
cretizing LBOs as a mode of acquisi-
tions in India, it is a positive step which 
hopefully signals a change in regulatory 
mindset.

Anuj Prasad is a partner, Anu Susan Abraham 
is a principal associate designate and Anandita 
Kaushik is an associate at Amarchand & Man-
galdas & Suresh A Shroff & Co. The views ex-
pressed in this article are those of the authors 
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Amarchand Towers 
216 Okhla Industrial Estate - Phase III 

New Delhi - 110 020 
Tel: +91 11 2692 0500 
Fax: +91 11 2692 4900 

Managing Partner: Shardul Shroff
Email: shardul.shroff@amarchand.com



India Business Law Journal 59

Correspondents

June 2014

Regulatory developments

Resolution regime proposed
for financial institutions
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The global financial crisis of 2007 
caught various financial sector 
regulators across the world una-

ware. With no established mechanisms 
to deal with the failure of financial institu-
tions on that scale, the UK and US gov-
ernments resorted to providing financial 
support to troubled institutions (also 
called “bailouts”) to keep them afloat to 
preserve the stability of the larger finan-
cial system.

The financial crisis also led to greater 
recognition of the phenomenon of finan-
cial institutions that were “too big to fail” 
(TBTF), i.e. institutions with very high 
exposure to the financial system and 
which were so complexly organized that 
their failure could have led to the col-
lapse of the financial system, and the 
risks posed by such TBTF institutions 
to the health of the financial system. 
To minimize the impact of the failure 
of TBTF institutions, many jurisdictions 
have been moving towards putting 
in place regulatory mechanisms that 
can protect taxpayers and “effectively 
resolve” failing TBTF institutions.

On the recommendation of India’s 
Financial Stability and Development 
Council (FSDC), a high level work-
ing group was constituted to suggest 
appropriate measures for strengthen-
ing resolution mechanisms for stressed 
financial institutions in India. On 2 May, 
the Reserve Bank of India placed the 
Report of the High Level Working Group 
on Resolution Regime for Financial 
Institutions on its website.

The working group found that there is 
a need for a single comprehensive legal 
framework authorizing the resolution of 
troubled financial institutions irrespective 
of the sector and the regulator. Among 
the group’s key recommendations are 
the establishment of a single Financial 
Resolution Authority (FRA) that is inde-
pendent of sectoral regulators and the 
government, and the establishment of 

an early intervention mechanism, termed 
“prompt corrective action”.

The report also recognizes that a spe-
cial resolution mechanism is required as: 
(a) the failure of financial institutions that 
are highly interconnected and that “oper-
ate on public trust and confidence” can 
affect the health of other, sound financial 
institutions; and (b) the existing bank-
ruptcy and insolvency mechanisms are 
not equipped to provide speedy resolu-
tion for failing TBTF institutions.

Proposed resolution methods

The report proposes the establish-
ment of the FRA as an independent 
institution to resolve troubled financial 
institutions of all sizes and in all sectors. 
The report also proposes leveraging the 
experience of the Deposit Insurance 
and Credit Guarantee Corporation 
(DICGC) in dealing with bank failures 
by either converting the DICGC into the 
FRA or by establishing a separate and 
independent FRA that can absorb the 
DICGC. 

The report emphasizes that for effec-
tive resolution, the legislative and the 
regulatory framework should provide 
the resolution authority with appropri-
ate mechanisms to deal with failing 
financial institutions, and also to inter-
vene at an early stage and ensure quick 
resolution. Some of the mechanisms 
suggested by the report include liqui-
dation, bail-ins (recapitalizing a finan-
cial institution by converting creditors 
to shareholders), and temporary public 
ownership, all of which can be used 
individually or in combination. 

The report notes that as a “last 
option”, the government could take over 
a distressed financial institution that 
is systemically important and has the 
potential to trigger financial instability, 
and which cannot be resolved by sale to 
a third party due to its size. The report 

emphasizes that this option should be 
used only as an interim measure with 
the ultimate objective of a more “perma-
nent solution” such as sale, transfer or 
merger with a private sector player.

The report also recognizes the need 
for financial institutions to develop con-
tingency plans that lay out action plans 
to restore such institutions’ viability 
in case of deterioration of their finan-
cial condition. Such contingency plans 
would also ensure that stress affecting 
a particular institution will not affect the 
overall financial system or taxpayers. 
This echoes the requirement prescribed 
by the Dodd-Frank Wall Street Reform 
and Consumer Protection Act for speci-
fied financial institutions in the US to 
develop “living wills” to facilitate “rapid 
and orderly resolution, in the event of 
material financial distress or failure”.

Conclusion

In view of the growing interconnected-
ness of financial institutions globally, and 
the clear risk that the failure of any par-
ticular financial institution could trigger 
a collapse, or at the very least a material 
distortion of the overall financial system, 
the report is a step in the right direction. 
Recommendations of the report such 
as the establishment of a contingency 
plan akin to a “living will” also show that 
the financial regulators recognize the 
increasing stress-related risk to which 
the Indian financial system is exposed. 

It remains to be seen how soon such 
a legal and regulatory framework is put 
in place, and how many recommenda-
tions of the working group are actually 
taken into account for the development 
of such a framework.

Sawant Singh is a partner and Aditya Bhargava 
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Taxation & transfer pricing

Royalty may be included in
assessable value of imports

By Karthik  
Sundaram and 
Anuradha Mohanty,  
Economic Laws  
Practice

I n the context of valuation for cus-
toms purposes, the West Zonal 
Bench of the Customs, Excise and 

Service Tax Appellate Tribunal has, in 
a recent decision in Star Entertainment 
Pvt Ltd v Commissioner of Customs 
(Adjudication), Mumbai, considered the 
issue of whether royalties/licence fees 
paid in respect of films/serials, con-
tained in imported beta/digibeta tapes, 
should be included in the assessable 
value of the tapes, in terms of erst-
while rule 9(1)(c)/present rule 10(1)(c) of 
the Customs Valuation (Determination 
of Value of Imported Goods) Rules 
1988/2007 (CVR).

Erstwhile rule 9(1)(c)/present rule 
10(1)(c) warrants addition of royalty 
payments to the assessable value of 
imported goods in situations where 
such payments: (i) are related to the 
goods being imported and valued; 
and (ii) constitute a “condition of sale” 
for such goods. The term “condition 
of sale” has not been defined under 
the Customs Act, 1962, or the CVR 
but has been judicially interpreted (in 
Commissioner of Customs, Ahmedabad 
v Essar Gujarat Ltd, 1996) to mean a 
pre-condition for the sale, non-fulfil-
ment of which would cause the sale to 
fall through.

Factual background

In the Star Entertainment case, the 
appellant had imported pre-recorded 
master tapes containing feature films/
serials and paid customs duty on the 
value of the tapes, as declared on the 
invoice issued by the foreign supplier. 
The tribunal was required to determine 
whether the royalty/licence fee paid for 
procuring cinematic, television, video 
and ancillary rights in respect of the 
films/serials was a condition for the 
sale of the imported media containing 
such films/serials and should form part 

of the latter’s transaction value, when 
the amounts towards royalty/licence 
fees were paid prior to importation of 
the tapes/media. 

On behalf of the appellant, it was 
contended that the royalty was paid to 
acquire rights to reproduce the films/
serials in India and in accordance with 
the explanatory notes to erstwhile rule 
9(1)(c)/present rule 10(1)(c), payment 
for such reproduction rights was not 
liable to be included in the transaction 
value of the imported tapes.

The Customs Department asserted 
that the royalty was a condition of sale 
of the imported master tapes since 
payment of the royalty had to be made 
prior to supply/import of the tapes and 
the CVR did not provide for exclusion 
of royalty paid for licence rights, includ-
ing the right to manufacture, vend and 
sell or rent out new goods.

Tribunal’s findings

The member (technical) of the tribunal 
relied on the contractual terms between 
the parties and the timing of payment 
(i.e. prior to import of the tapes) to hold 
that the royalty was indeed a condition 
of sale of the tapes. The royalty had 
no nexus with the number of copies 
reproduced post-importation and was 
paid not solely for grant of reproduction 
rights but for a bundle of rights, which 
could not be bifurcated. 

The member (judicial), however, dif-
fered and held that the royalty was 
for rights of reproduction/manufacture 
by exploitation of the copyright in the 
films/serials, payment in relation to 
which was not liable for inclusion in the 
assessable value as per the explan-
atory notes to erstwhile rule 9(1)(c)/
present rule 10(i)(c) of the CVR and that 
such payment was not a condition for 
sale and import of the tapes into India.

Upon reference, the third member 

of the tribunal confirmed inclusion of 
the royalty in question in the trans-
action value of the imported master 
tapes, relying on the Supreme Court’s 
decision in the Living Media (India) 
case (2011), which upheld inclusion of 
royalty/licence fee in the assessable 
value of imported pre-recorded cas-
settes carrying the music or song of 
an artist on the basis that the royalty 
accrued to artists and producers who 
had produced such cassettes and that 
it became due and payable as soon 
as the cassettes were distributed and 
sold.

However, the demand for differen-
tial duty on the royalty, confirmed by 
the majority decision of the tribunal 
in the current case, was dropped on 
the ground that the extended period 
of limitation was not invocable on the 
facts of the case.

Key takeaways

In light of the above decision, while 
determining whether any royalty pay-
ments constitute a condition of sale of 
the imported goods for the purposes 
of rule 10(1)(c) of the CVR in similar 
circumstances, the following aspects 
may require consideration: (a) con-
tractual arrangement between the par-
ties; (b) nature and purposes of royalty 
payment and whether it is in any way 
co-related to the import of goods; (c) 
timing and manner of such royalty pay-
ment; and (d) whether such royalty pay-
ment is for a single right, such as the 
right of reproduction, or a lump-sum 
payment for a bundle of rights.

Karthik Sundaram is an associate partner and 
Anuradha Mohanty is an associate manager at 
Economic Laws Practice. This article is intended 
for informational purposes and does not consti-
tute a legal opinion or advice.
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